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Before Mr. Justice Sankaran Nair and M t\ Justice A y ling.

SRIMATF RAJAH Y. MALLIKARj'UNA PBASADA NAIDU.
Marcii' B A H A D U jB  (P iA m T ip r), A ppellan t  in  all .S econd A pp e a l s ,

13 and M,
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V,

y .  S U B B A Y Y A  a n d  a n o t h e e , m in o r  so n s  of V. J A N A K I -  

R A M A Y Y A  ( d e c e a se d ), b y  m o t h eb  a n d  g u a r d ia n  S T J B B A M M A  

( l e g a l  EEPBBSENTATIVBS OF THE D eFBNDANT), RESPONDED t'S IN 

S ec o n d  A p p e a l  N o . 9 5 4  of  1908 .

M. OH INN A S U B B A N N A  a n d  o t h e r s  “( D e f e n d a n t s ), 

E e s f o n d e n t s  in  S e c o n d  A p p e a l s  N o s . 955 a n d  957 to 966 of 3 9 08 . *

Pattii, su it to enforce acceptance of—Z a m ^d a ri lund converted into wet w ith  
Oovernment water—GonsiderafAoii, fa ilure of—Il)ihancement;f^}ieut Recovery 
Act ( F i l l  of 1865), section 11.

Certain d ry  zamindaTi lands wore con^ejted into wet by the use of w ater 
from  a channel constrneted and maiiitained solely by Governmenb.

Held th a t there was no consideration for the zam indar to levy enhanced re n t 
notw ithstanding a stipnlation for enhaiioement, should the  land be cultivated  
as -wet. The conditions laid down ^in th e E e n t  Recovery Act (Madras A ct 
V III of 1865) , section 11, not being present, th e  zam indar way precluded from 

enhancing; the ren t.

Second Appeals presented against tlie decrees of A. L. Hannay, 
the Acting District Jndge of Kistna, in Appeal Suits Nos. 269, 
27^, 272, 274, 275, ‘̂ 76, 277, 278, 270, 280 and 281 of 190fi,
respectively, presented against the de^jisions of P. N ages a B ao 
Pantuln, the Deputy Collector, Bander Division, in Summary Suits 
Nc«. 2 ‘̂ S,230, 232, 233, 234, 235, 236, 337, 238, 239, 240, 241 
and 212 of 1905  ̂ respectively.

The faijts of fhis case axe sufHciently set out in the judgment 
O. V. Ancmtakrishna Ayyar for appellant.
T. Prokasam for respondents.
Judgment— The suits are brought to  ̂ enforce acceptance of 

pattas which were ten^fered by the plaintifl: to Ifcis tenants. The 
main contention is as’ to the rate of S s. ’'3 -3 -0  per acre which is

« Second Appea'ls ^o a . 954j, 955, 957, 958, 959, 960, 961, 962, 963 , 964, 965' 
aj?.d966 of 1908.



entered in the pattas as payable on dry lands converted into wet Sankaras
by means of Kistna water. *

Atling , JJ.
The Judge has found that till fasli 1278 the village *was —

entirely un’der dry cnitivation aad the sharing system was in force. Raĵ h '
In fasli 1279 the money rent system was introduced and it was * jdna

agreed between the parties that the ryots* were to pay a rent of 
Bs. 27-4-0  per hhatk] and in the event of the ryots cultivating Bahadus
dry laada with wet crops i>y means of Eiatna water without the goBEAVYA,
zamindar’s permissjpn they wei’e to pay I^s. 100 per khaiU.

The pattas produced by the zainindar for fasli 1300 contain.  
this stipulation and they also state that the right of cnltivatton 
should be relinquished if the lands are cultivated without such per
mission. Following the decision in Appa Ban v. Ratmm{l), the 
Judge has expressed his opinion that this stipulation was penal and 
unreasonable. It was the plaintiff’s case that the question of the 
settlement of wet rates, if cultivation of wet crops was efiected 
by means of K istna water, was reserved until such cultivation 
actually begaa. The Judge has held that, the plaintifi has failed 
to prove such reservation. In 1897, the ryots executed muchiliias 
for five years in which thef agreed to pay Es. 3-3-0 per acre for 
bapat wet lands, i.e., for dry lands cultivated with wet crops not 
only for the period of five years but also subsequent to it. The 
wet crops are raised with ih^ ai4 of water from Kistna channel 
oonstruofed and maintained solely bj  ̂ Government and it is 
contended that therefore there is no oonsideratioli for this 
agreement. The Judge has upheld this* contention. I t  is 
argued by the app ellant’5pleader that this was an adjustment of 
disputes between the parties. But it m found as a fact by fhe 
Judge that there were no disputes, and Exhibit IV  series which, 
it is alleged, prove that there were disputes only show, as pointed 
out by the Judge, that these lands •were not to be cp ltiv^ d  
without the permission of ihe zamindar. W e are therefore 
unable to agree with the appellant’s pleader ftiat this rate was 
agreed upon to ayoid fatu^e dispute^. It is then contended that 
the landlord is entitled to revert^ to the sharing system, and tbs’ 
parties could properly ^|ree to a fixed rate for the future in lieu 
of a fluctuating i^ram. , There is li^wever^iiothing to show that 
the plaintiff is entitled to claim w m w  in»tlie absence of this

—̂  ------  ---- ---- ^  --------- —
(1)J189(>) I.L.R., 13 249 atp.98S3,
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Sâ ’karah stipulation. We have ^ilready stated that the leservation at the 
Eyeing ”j j  agreement of fasli 1279 has not been proved^ nor is it

—  proved that the rent of Es. 27-4-0  was to be payable only when
'rajah the land was cultivated with dry crops. It' has been repeatedly
laRJDsA' that the proviso-to section 11 of the Rent Beeovery Act
PRASAi).r prechides the zamintlar from enhancing the rent except under 
Bahaoue the conditions laid down by that section. See Venkatagiri Rajd 
SuBBAYYj\ -P«^€?«a(l)5 y.KamalisM F ilh i{ i) \G 6pcdasami GMUiar

V. Fisc]ier(d), Arumugam ChetU v. Raja .Jagaveera Eama 
-J^enliatesimra Ettappa{i), buppa Pillai v. Nagaya&ami Thumbichi
N'aKJier{6)f and Paramasaiomi v. Pusala TAey«w(6), and if any rent
under the sharing system is in effect higher than the money rent 
now being paid by the defendant it would, in our opinion, be 
clearly an enhancement of rent under section 11 of the Eent 
Eecovery Act. Mr. Anantal^rishna Aiyar contends that the land
lord has by this agreement precluded himself from applying to 
enhance the rent under that section. It is enough to say that 
neither of the conditions wBch give him a right to apply exists in 
this case; the improvement was not niaote by the landlord, and, he 

"has not been required to make any adfdtional payment to Govern
ment ; there is no such right in him to apply which he has given  
up. There was thus no obligation on the part of the tenant to pay 
any higher rent. Any agreement to pay such rent is unsupported 
by any consideration and is therefore not enforceable. As to the 
cases cited Pillai v. ^agayasami Thumhch' Naklter(^) is
a case where money assessment was substituted for mram  and a 
provision that the tenant must pay an increased rate for certain 
cufcivation may not be an enhancement^ if it was in the power of 
the landlord to claim the higher rent in varcm in the absence of 
such stipulation. In Second Appeals Nos. 1121 to 1125 of 1908 
thT^learijed Judges held that the plaintiff was entitled to revert 
to mram^ and the agreement to pay the money-rent in lieu of 
that m rm i was th%i'efore upheld. A  contract may be enfojceablo, 
as pointed out in that case, though the pffeot of it may amount to 

rSn enhancement of rent without the Collector’s sanction. But a 
contract involves consideration and therp was consideration as

(1) (!g86) I.L.R., 9 Mad.,^27. (2) (1898) I.L.R., 21 jVlad., 136 a t p . 137.
(3) (1905) I.L .R ., 3&Mad., 338. (4) (1905) I.L .E ., 28 Mad., 444. ‘
(5) (1908) I.L .E., 31 Mfrf., 19 a t p. 2^. (6) (1910) 30 143.
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aliove pointed Qat in that ease. la  tifese cases tiiere is ao SAMCAmAx 
.,<3onsideration. We iherefore dismiss the Second Appeals witk ̂ AYIiINOj j J  .
costs. —

SbAatu ̂  
R a j a h

- ...................  I ■■ • M a l m -
EASJCTNA

I%ASADA
"N̂Aino

A P P E L L A T E  C IY IL . Bl=»rr.
,  •  S t j b b a y t a .

.^Before M r. Ju^iwe A ^ liitg .

SRI EAJA Y. N. APPA EAO BAHADUR (PLAiNris'i*’}, idu.
rETITlONBH (in both),

P. N A GANNA (Defendant), Eespokdent in Civil E evision 
l̂ ETITION No, 358 OF 1910

AND
P. GAN NX AH (DEbENDANT), Respondent in i’iyil Kevisios 

Petition- No. 359 oe 1910,"

Rent, suit for private lands—Madras S^cates la n d  J c t ^ I  of 1908), ss, 3 (10),
•  19 and 189.

A revenue court has no jnviscliolioa to try  a suit far rent of private lands as 
defined in  section 3 (10) of the Madras Estates Land A.ot ( I  of lft08) ; such a 
suit mn@t be brought in  a oivil court.

P etition s under section 25 of the Provincial Small Oanso Courts 
Act (IX of 1887)3 praying the High Court to revise* the orders, 
dated the 19th day of ^pril, 1910, of T. Go^alakeishha P il la i ,  
the Subordinate Judge o-f Eistna at Ellore, in Small Gauge Suit 
Nos. 139 and 140 of 1910,

Br. S. Swaminathm ioi petitioner (in both)- 
T. Prahasam for respondent in Civil Revision Petition No. 358 

of 1910, and for respondent in Civil jRevision Petition No, *839 
of 1910.

J u d g m e n t . — These are suits for rent of private land^’ as deilned 
in section 8  (10) of the Madras Estates Land Act, 1908: and the 
only question is whether they are cognizable by a revenue or by  ̂
a oivil court. The *exatot scope and meaning of section, 19 of the 
Act are nof alto^ther free from doT|bt; b ^  it appears to me that 
in the absence of any provisiou eo2T©8pGn|iiig to section 3 S4 it

» O itil R eriB iw  PetitioEs^Sffj#. ®58 and 8f9 of 1910,


