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“independently of thut for possession, Zinnatunnessa Khatun v,

Rasaqorars
Girindra Noth Mukerjee(1) is clear authority against the defend- Visiga.
ant’s contention, BAGHATALY
. _‘E‘)ut in fact we agree with tho learned District Judge that Ouprmin
the two prayers canmot be regarded separately. As he observes, g _;:;3 5.

: ﬂéé"‘"p]aintiﬁs’ failure to insert a prayer for a combined valuation
is not conclusive, the Court’s duty being to see whether they are
connected. We think that th'ey were so. Possession is not agked
for on any other ground than that the decree, in execution of
which it was lost, should be declared invalid; and it is therefore
asked for cOnsequently on the grant of declaration.

It is conceded that unless the two reliefs claimed can be
valued independently and the prayer for declaration can be
valued ad salorem, the petition must fail. Deciding against both

these contentions we dismiss the petition with costs.
N.R.

APPELLATE CIVIL.

Before Mr. Justice Sankaran Nair and Mr. Justice Spencer.

DAVVUR SUBBA REDDI (Prainmirs), APPELLAXT, 1914,

September
. 3 ‘ v 15, 16, 18
RARUTURL VENKATRAMI REDDT alies VENKA REDDI and 24,

aNp anorEER (DEFENDANTS), ResponpenTs.® I

Hindu Law~—Confract by father to sell family lands—Suit for specific peﬁfarmamce
against father—8Son added subsequently as defendant—-No necessity for cons
tract—Contract not binding on son--Plaintif’s right to conveyunce from father
of his shure only—=Partial performaﬂcé, meaning of—Specific Relief dci (I of
1877) 80 18~Qontract by a co-parcener to sell his share in family property,
and coniract to sell specific family property, distinction belween,

The plaintiff sued for specific performance of a contract for the sale of
_certain lands and for possession. The contract was ehtered into by the
first. defendant, the undivided father of the second defendant who was snbge-~
quently added as a party £o the suit. . The first defendant pleaded that the conm.
tract was vitieted by undue influence and was ahard bargain that ought not tohe
gnforeed ageinsthim, The second defendant pleaded that the contract was
‘entered into by the firal without any legal necessity and was not enforceabls in -

(1) (1908) LL.R., 80 Cale., 788.
¥ Appoal No, 240 of 1911,
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law. It waa found that there was mo undne influeige or hard bargain end
that there was no necessity to enter into the contract. The plaintiff offered to
pay the full consideration for a convayanes of the lands whioch were the separate
property of the Hrst defendant and of his interest in the family lands,

Held, that the plaintiff was not entitled to a decree for specific pefformange
of the contrast againsy the fivst defendant or the second defendant. ‘ )

Per SANEARAN NaiR, J.—A pergon is eniitled to specific performanda s a
contract by a member of a Hinduv family to sell his share of the family propeﬁy-

If 2 junior memher of a Hindn family agrees to sell any specific property
helonging to kis family, a decree cannot be passed against him to sell his share
of that specific property.

Kosurs Ramaraju v. Ivalury Rawalingum (1003) 1LL.R., 26 Mad,, 74,
Srinivasz Reddi v, Siverama Reddi (1009) LL.R, 32 Mad, 32@, and Porufe
Subbarawi Reddy v. Vadlomudi Seshachalam Chetty (1910} LL.R., 83 Mad., 359,
referred to,

Nagiah v, Venkatarama Sastruly (1914) IL.R., 37 Mad,, 887, disgented from.

Nanjoya Mudali v. Shanwmuge Mudali (1914) 15 M.L.T., 186, followed.

Muaharaje of Bobbili v, Venkataramanjule Naeidw (1914) 16 M.L.T,, 181,
referred to.

ArpraL against the decree of B. L. Vavasay, the District Judge
of Nellore, in Original Suit No. 10 of 1909.

T. V. Venkatarama Ayyor and T. V. Muthukrishne Ayyer for
the appellant. '

P. Venkalaramane Rao for the first respondent.

T. Prakasan for the second respondent.

* Sanearan Narr, J.—This is an appeal from a desves of the
District Judge of Nellore dismissing the plaintiff’s suit for specific
performance of a contract entered into bebtween himself and
the first defendant. T'he plaintift’s case is that the first defendant
who had brought a suit for partition against his co-parceners
for his two-sevenths share of the family properties, was in
embarrassed circumstances and in order to geb rid of his debis
agreed to gell the plaint properties to him for a sum of Bs. 8,429

- on 14th April 1904 (Bxhibit I), The properties were to be sold

soon after the disposal of the suit and after he had obtained his
lands on partition. This agreement was renewed on lst August
1907. The plaintiff states that after the decree was passed in
favour of the defendant he was placed in possession of some of the

~lands but hasnot obtained possession of the rest He aceordingly

prays for specific performance and for possessmn of the rest of

“the lands. The suit was originally brought only against the
: ﬁrgt dafendg.nt His plea was that the agreement was }eaﬂy
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ontered into betweex him and she plaintiff’s father-in-law, one
Ramachandra Reddi, as a consideration for the latter giving
evidence iu the partition suit which was then pending. He also
pleade& that Ramachandra Reddi threatened to place obstacles
Sl fhe way of his obtaining a decree, that he was thus coerced
%0 entering into this transaction and that it is, therefore, not
binding on him, He pleaded that the sale price is inadequate
and. that thers was no necessiby for him into this agreement bo
sell his property. His son the second defendant was subse-
Qmently made a party to the suit. In addition to the pleas
advauced oy his father, he said that as there was no necessity to
sell the lands the agreement is not binding on him and cannot
be enforced against him under the Hindu Law.

The Distvict Judge found that there was no necessity to
sell the lands and that there was no pressure by any of the
credivors. He found also that the plaintiff was in debt himself
and is not a person likely to be in possession of fuuds for the
purchase of lands. It was also found by the District Judge that
the plaintiff was not placed in possession of the lands but that the
defendant’s co-parcener who was in possession of these lands
delivered them to the plaintifPs relative, plaintifi’s first witness,
who is now in possession. He was apparently of opinion that
the real beneficiary under the agreement was not the plaintiff
himself but Ramachandra Reddi. Whether Rs. 8,429 was a fair
value for the land agreed to be sold he does not find. On these
findings the suit was dismissed. ‘

On gppeal it is contended that the Judge is wrong in all his
findings. It is argued that he d¢%s not find that there was coer-
cion and the evidence does not support that plea, If is pointed
out by the appellant’s pleader that when Exhibit I was executed,
the platntiff was not the son-in-law of Ramachandra Reddi and
when Hxhibib II was executed, Ramachandra Reddi had already
givén his evidence, It is quite possible that the desire ioseenre
the assistance of Ramachandrd Reddi mxy have materially

~ influenced the defwda,nb m entering into this ayreement.,  But
if the considsration is not inadequate itis difficult to say thas

this fact will vxblabe the tmnsactlon. The evidence as to the,

~value of the lands s very meagre. The defendant’s first witness,
Wh_o is the first defendant’s own son-in-law, states that the
‘wet land ig worth about Re. 500 an acre and that the dry land
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Sussa  is worth Rs. 450 an acre. According to this evidence the vak,
Temwan. Of the lands will be about Rs. 20,000, On the other hand, "
BaML  own second witness, wha appears to be a comparatively wealbs
Su;;m man, admits that the lands in 1911 sold at Rs. 250 an %ere ar ‘
Nam, 4. at the time of Exhibit I only at Rs. 150 an acre, and "t.
plaintiff’s first witness states that the price for which T tL
plaint lands were to be sold is reasonable. Exhibit VIII shov
that other lands in the vicinity sold at about Rs. 100 an acr
In these circamstances I am not prepared to say tha.t‘tb‘
consideration has been proved to be inadequate. I mus
accordingly hold thab so far as the first defendant 1s'conce1£1e4.
there is no evidence of undne influence and that he has no
proved that it was a hard bargain. But it is also quite clea.
that there was no necessity to sell the lands. The fact that fos
more than three years after the date of Hxhibit I no creditor sue
to enforce his claim, is itself strong evidence, and the defen:
evidence is that the first defendant has succeeded in paying of
the other debts by selling other lands. The plaintiff’s firs:
witness admits that the defendant’s family had about 200 o
240 acres of land, dry and wet put together, There isno evs
dence that any creditors were demanding payment of their debts
There is no evidence given by the piaintiff to show why it was
necessary to enter into this agreement to sell the property at ¢
future uncertain date while the lands were rising in' value
There is absolutely no evidence, therefore, that it was necessary
to euter into this agreement to sell. I must, therefore, hold
that it is not binding on the second defendant,

It is argued before us on hehalf of the a,ppellant that he
is entitled to obtain a decree for specific performance againsi
the first defendant. A contract can be enforced against any
person who was a party to it. The plaintiff was therefore 'ngh
in bringing the suit only against the first defendant a.nd it}
alone had been a party to the snit he might have been enffitle
to get a decree against him withouf the guestion whether it wa
binding on the family of the first defendant being gone intc
This was pointed out in' Kosuri Ramaraju v. Ivalury Rama
lingam (1} and in Srinivase Beddi v. Siwmnﬁa Reddi(2). Ir

{1 (1908) LL.R,, 2 Mad;, 74 (2) (1809) LL.R,, 33 Mad., 420,
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sigsuri Ramareju v Ivalury RBamalingam(l), the suit was dis-
B lissed against persons other than the first defendant therein who
“wone was a party to the contract. In Srinivase Reddi v. Siva-
ame Refldi(2) the son was not a party to the second appeal. In
'_“_,evif,her cuse, therefore, was the question, whether the agreement
[%%8 binding on the family or not cousidered. Nor was the
' ﬁlesf:ion decided whether, if the agreement was mnot binding on
s he family, the plaintiff was not entitled to get a decree for the
mnanaging member’s share of the property on payment of the
antire purchase money. That he was so entitled was conceded
wn behalf of the managing member in Poraka Subbarams Leddy v.
Vadlamudi Seshachalam Chetty(8). In fact the argument was
‘that he was eutitled only to that relief. Butin the case before us,
the son has been made a party to thesuit and I am not prepared
‘40 hold that after the trial of the case, we shall be justified in
Jismissing him from the suit, without a consideration of the
pleas advanced by him. Moreover, the fact that the agreement
iis not binding on the family has been proved by the evidence let
in to prove undue influence and the unconscionable nature of
‘the bargain. On the finding, therefore, that the agreement is
ot binding on the family, the suit for a decree directing the
Airst defendant to sell these lands must be dismissed. The
plaintiff offers to pay the full amount for a conveyance to him
of the"lands which are the separate property of the first
«defendant and of the first defendant’s intercstin the family
Tands. This requires a determination of the question whether
any of ,these lands form the separate property of the first
defendant’; and such a deeree will only lead to litigation between
the same parties to determine their rights. We think we
sghould not be justified in passing such a deeree in this suit.
He 'is therefore not entitled to & decree for part performance.
“in this view it is unnecessary to consider certain dicla in
“Nagiah v. Venkatarama Sastrulu(4). Butas the question has been
‘argued before us I shall briefly refer to them,

7 'A personis entitled to specific performance of a conract
‘by a member of 2 Hindu family to sell his share of the family

B

(1) (1908) T.L.R., 26 Mad, 74.  (2) (1909) LL.R, 32 Mad,, 820,

(3) (2010) LL.R., 38 Mad,, 359,  (4) (1914) LL.R., 87 Mad, 387 at p, 380, |

“wproperty. 'Bub there is no-question of part performancein that
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goess  case. If the learned Judges intended to ego further and lay
VE;f{: . down that if a junior member of a Hindu family agrees to sell
RaSI any specific property belonging to his family, a decree may be
SA;{;AN passed against him to sell his share of that specific nropeu‘y, 4
Nim. 3. am unable to agree with that view. Because the junior member | 1,5;
unable to perform the whole of his part of the contract py oF
conveying the entire property agresd to be sold and for tlie
same reason that he is not entitled to claim any specific property
till partition, conveyance of a portion, is not a part of the
contract © as he can perform > in the terms of section 15 of the’
Specific Relief Act. On the view that a co-parcener cannot alnze-w
nate any specific property, no specific performance can be
decreed. The opposite view rests on the principle lnid down in
some of the cases that a co-parcener is entitled o alienate any
parficular property. BAREwELL, J., and myself have dissented
from those cases in Nanjaye Mudali v. Shanmuga M’udah(l) md
our judgment has been followed by the Orricrarise CHrer Jusrion
and Kowaraswamr Sastri, J., in Maharajo of Bobbili v. Venkata-
ramanguly Nasdw(2), This question, however, does not arise in
the appeal. T would dismiss the appeal with costs. )
Spoxerr, J. SEENCER, J.—1I concur. ‘
K.R,
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Before Mr. Justice Sankaran Noir and Mr. Justics Spencer

1914, VENKATESHA MALIA (PLAINTIFY), APPRLLANT,
Joly '

27 and 28, v
‘ - B. RAMAYA HEGADE anp TWELVE 0TRERS (DEFENDANI
Nos. 1, 3 1o 5, 7, 8, 11 1o 17), Responbints,#

Rehgwus Endowments Act (XX of 1868), ss. 14 and 18—Sanction tu two pe
Jovntly—Whather suit by one competent.
Where sanction to sue is given to two persons under section 18 o
Religions Endowments Act, one of them cannot sus alene.
 Mahomed Athar v. Ramjan Khon (1907) LL.R., 84 Cale, 587, explaite
Banction granted under section 18 of the Act is a condition precedent to
the exercise of the right of snit.

[

(1) (1014) 15 ML ST, 186 ‘ (2) (1914) 16 M. T., 181,
* Appeal No. 182 of 1910,



