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APPELLATE CIVIL,

Before Mr, JusUcb Sadasha A yyar and Mr. Justice N apier.

I 9 ii .  A, THIRUVEN" GADATH AIT AN GAIt and  an o th er

( D e it o d a k t s  N o s . 1 a n d  2 ) ,  AppsLLA W iS,20, ĵ â nsfc &  ̂ yj j
and Sep

tember 14.

B . PO N N APFIEN Q AB. and nine othebs (P laintiff and D is/ end- 
ANl’3 N03. 3 TO 5, 7 AND 9 TO 11), RESPONDENTS.*

Religious End^oumenis Act {X X of M m ), sec. ^^Tewplc falling under— Poiver 
of Tet/hfle Coviniittee io appoint additional trustees in good faith and in the 
interests of the tenifle— Otms of promm had faith, on p&rson chaU&nging the 
appointment,

fo r  tlie better maDagemes>t of a cei'tain Sindn temple wliioh bad no 
settled sobeme of m a n a g e m e n t  and wliiolx was goyernecl by section 8 of the 
Eeliiio^s Eftdowmcnta Act (X X  of 1863) a Temple Oommitteo appointed two 
trustees ia aadition to the tbxee then esisiting.

B elrl ;
(a) tliat the comxaittee had power to appoint fclie additional trustees in 

v ir t u e  of tkeir general power ol superintendence over temples comaaitted to 
fcheiv care as successors to tKe Board o£ Revenue, who liad such pofver under 
Bectiun 2 of Bagulatlon. V II  of 1817,

{b) tliat this power must ba sxercised reasonably and in good faith, in tlie 
interests of the temple,

(c) that the oims of proving iiiat it d[d iiot exercise this power “  rea'^onably
and in  gofid f a i t h ”  lay not on tho committee but on tho person challenging- the 
a p p o in tm e n t of additioaal traataes, e.g'M on the alread7 existing trustee, as iu

this oasa, v̂'ho sued t,o sot aside the addii.ional appointments, and
(rf) that the power of appointing new trustees was nob oonfiiiect to filling 

r.p vaoauoies alone, bat extended to creating additionalfcrastees.
Saiba v. S'uf sein Saiba. (1891)) I.LeB., 17 Mad,, 212, referred to. 

YmlcatachaJa. Fillai v. The TahJc Board, Saida^st (1011) I.L.K., 3d Mad., 375, 
.^gl.jyat}iahshiAn>malv,TheTaluh Boanl, %iayavaram (1911) I.L .ll., »3ii ,m d „  
8B3-'̂ a c 20 M X.J ., 885 atsd Oanapathi Ayyar v. Sri Tedavyasa AUsinga M aitar  
(190S) I.I-J.S-., 29 Mad., 534ydistinguislied.

Second ApPfiAii against fclie decree of D . P. O ld fie ld , th e  
K stw ot Judge of 1:mnevelly, in Appeal N o  275 of. 1911 , pre

ferred agaitist t t e  decree of T . Seinitasa Ayyahgae^ tlie

# Second Appeal No. 2122 of 1932.
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D:ATH-
t̂VAKGAE

D.
PONNAP-

PIEKQAE,

Temporary SuTaordinate Judge of Tuticorin in Original Suit TinstsvENCJA 
No. 12 o f  1909.

Tbe necessary facfife are given in tlie judgmeiifc.
. K , Srinivasa Ayyangar and N. Rajagtypalachariar for tlie 

appellants.— The temple concerned in tliis sniti falls under 
section  3 of the Beligioua Endowments Act and tbe committee 
is entitled to appoint additional trustees wlieneyor it considers 
suoli a step necessary. The District Judg-e lias placed the 
onus of proving the validity and the necessity o f appointing 

s,the additional trustees on the defendants, viz., the newly 
appointed additional trnstees and the temple committee that 
*p^ointed * them. TJiis is wrong*— tide BhavanisJiankar v. 
Timmanna(l). The temple committee being' a statutory body 
its acts must Ids presumed to be reasonable and h m a fid e; 
compare section 47 of the Indian Trust A ct (I I  of 1882) and 
Sheih Davud Saiha v. Hussein Saiba{2) and Qodefroi on Trusts 
(3rd edition^ page 330), The power to appoint additional 
trustees is one incidental to and included in the right of superin
tendence which originally vested in the E^venue Board under 
sections 2 and IS of Reg’iilation Y U  of 1817 and which thereafter 
descended to the temple committee under section 7 o f tbe 
Beligious Endowments Act. See Ganapathi A yyar v. Sri "Feda- 
vyasa Alasinga BhaitariS). Looking to facts of the ease, these 
are not really appointinents of additional trustees but only 
filling up of vacancies among the trustees whose numljer was at 
one time five.

T. Rmigachariar for the respondent.— The powers o f the 
commifct(i6 are only those possessed by the Eeyenue Board nnder 
Section IS of Regulation V II  o£ 1817. The Board had not under 
that section the power to appoiafc anybody as trustee except 
where there was a vacancy; see Ve7ik aiacJmla Tillai v. The Taluk 
Board, l^aidapet{4) and Kelayaihahshi Ammal v, The Tcduh Board, 
Maydvaramio) nor did section 2 of the Regulation empower the 
BoarS, to appoint additional trustees. The existing trustees hav
in g  a  right of freehold in their offices the is on the auth.ority 
appointing. This is really altering a scheme of mauagemeat.

(1) (1906) IL.R., SO«om.., 608. ' (2) (1894) I.L.E., 17; Mad,, 213.
(3) (1906) I.L.E:, 29 Mad, 5Si at p. 538. (4) (1911') g7S.

(5) (1911) U  Mad., 333 ; s.o., 20 88o,
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Thibxjvenga- ' Tlie Disti’icb Judg-e has held on tlie' evidence in this case that
AiytS’AE additional appointments were not only not justified hat were 

‘v- unneceasarv either from an administrative point o f view  or as a
PONNA?-
piENGAE, punishment to the esistm g fcrusteeFJ, on the alleged g ‘̂Ound of 

their inoompetency or impropriety in the discharge o f tjbeii  ̂
duties. Hence the additional appointments are illegal.

Sadasiva J udgment.— The Second Appeal arises out o f a suit by out: 
.A.'vyab #and of five trustees o£ a temple against the members of the te-mple 

Napibe, JJ. co ix im ittee  and the other four trustees, the relief asked for 
being a declaration that two o f the trustees have not been' 
appointed lawfully by  the tem plo committee. The .temporary 
Subordinate Judge of Tuticorin in whose Court the suit was fffecT 
disTiissed the snit. The District Judge o f Tinnevelly on appeal 
set aside the decree o f the lower Court and granted a declaration 
that the appointment o f the trustees by the temple committee 
was not legally valid, ordered the cancellation o f  the appoint
ments and issued an injunction restraining the newly appointed 
trustees from interfering with the management o f the temple.

It is axg-ned before us that the appointment was valid and 
that the District Judge has misapprehended the powers of a 
temple committee and wrongly thrown the burden on them of 
justifying the appointment. For the respondents it was 
contendedj first that the appointment of the two tru&teea was an 
addition to the constituted number and thereby amounted to an 
alteration of the scheme which^ it was argued, was entirely 
beyond the power o f the temple committee, and secondly, that 
even if  the committee had power to mate the appointment it 
lay on them to justify it and that the District Judge havmg found 
that it was not justified this Couit could not interfere in Second 
Appeal.

W e can dispose of the first point very shortly. There is 
nothing in the plaint to indicate that objection was taken on the 
ground that the appointment was a variation of the scheme nor 
was the view ever urged during the course of the protracted 
proceedings in both the Courts ; nor does the District Judge base 
his judgment on that ground. Further it appears that there is 
no record of any scheme ever having been settled and it is clear 
on the evidence, the admissions of the plaintiii and the findings of 
the Original Court that at one time there were actually five



DATB-
A lY A X G A E

V

P O U N A P -

trustees, tlie num'ber jaow constitufced by the present; appointments T h i r c v e s g a  

aud that at the time of the plaintiff’s own appointment there 
were actually four. This objectioa therefore fails on two grounds 
and the appointment could very fairly be justified as one filling up p ie n g a r .

■two •Vacancies which had improperly been allowed to exist for a Sad ŝiva

^coiisitlerable time. I f  these appointments are to be viewed as 
the filling up oi: vacancies they are clearly justified under the Napier, JJ 
provisions o f regulation V II  of 1817 as applied by the Religious 
Endowments Act, A ct X X  of 1863. The temple in qiaestion was, 
at the date o f the passing of A ct X X  of 1863, one covered by the 
li^n^uage of«section 3 of that A ct and, by section ? o f the A ct, a 
temple committee was constituted to exercise the powers o f the 
Board o f Revenue and the local agents vested in them by the 
regulation. Turning to regulation V II  of 1817, it is cl ear that, 
under sections 12 and 13, the Board of Revenue had power to 
appoint suitable persons as trustees and to fill up vacancies from 
time to time. W e are o f opinion, however, that even if these 
were not vacancies the temple committee had power to appoint 
these trustees if they thought it advisable to do so in the interests 
of the endowment, the appointments^ as we have already pointed 
out, not being a variation of an existing scheme. Eeliance is 
placed by the respondents on Venkatachala Pillai v. The Taluk 
Board, 8aidapet{l) and it is argued that that case is an 
authority fof the proposition that the only powers o f appoint
ments recognised by  the regulation are appointments to  fill 
vacancies. That is, however, not thie ratio decidendi o f the case,
W hat was done in that case was that a trustee, namely^ the 
Talnk Board, had been appointed without the existing trustee 
being dismissed, and the Court held {vide page 385) that the 
Board of Revenue could not ignore the rights of existing trustees 
and aippoint trustees to t ie  prejudice of one who is in possession 
of the office under the instrument creating the trust. The duty 
of th^ Board was, first, to dismiss the trustee which, could be done 
for good cause shown and, then, there being a vacancy, exercise 
the powers under sections 12 and 13 of filling up the vacancy.
That case, therefor© stands on an entirely different footing to the 
present. But it is to be noted that the power to dismiss a trustee 
was assumed to exist by virtue of section 2 although no specific
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(1) (1911) U  Mad., 375,



Thieuva,kga- power to that effect is to be found in tlie WQi’ds o f  the regulation. 
.\iYtI’GAB anthority o f Chinna Rangaiyangar v. Subbraya

Mudali^l], a case quoted with approval in Seshadri Ayya.ngaf j ,  
piENGAR Natamja Ayyar{2), Further^ the Court points out tiiat on the 
S A ^ i7 i occasion of a vacancy varioua powers are giyen to the Board 
'^IIT  section 18 in that they need not fill up the vacancy bnt may make 

Kapirr, JJ, such other provision for the tfust^ management or superintend
ence as may seem to them rig“ht and fit. Eelianee was also placed 
on NelayathaksM Ammcd v. The Taluk M ard, Mayavafam{^^ 
for the proposition that there was no power in the Board 

, to appoint trustees excepfc on the occasion of a vacancy. I t  î s 
true that fclie Court in tiiat case does doubt whether this power 
can be found in the Regulation other than in section 1 3 ; but the 
judges express no decided opinion on the point which was not' 
necessary for the decision of the case. W hat was decided there 
was that where the Taluk Board had taken over the management 
by virtue of section 51 o f  the Local Boards Act it could not divest 
itself o f its duty of management by appointing an independent 
trustee. That case is, therefore, no authority for the broad 
proposition contended for and in our opinion it is untenable ; 
wo have no hesitation in holding that a power to appoint 
an additional trustee when such appointment is not a variation 
o f the scheme is necessarily vested in the temple committee as 
snecessora to the^Board of llevenue. It was speoific^dly so held 
in Sh&ik Davud 8 aiba, Y. Hussein 8aiha{4i). The Judges there 
use language which seems to indicate that they base the right on 
section 13̂  though it is not clear from the somewhat short 
judgment that this is so. They certainly lay down, however 
that it is competent to the committee where there is no here
ditary trustee, to add to the number of the existing trustees if, 
in their opinion, it is advisible to do so in the interests o  ̂ the 
trust. W e  prefer to find this power in seciiou 2 o f  the Eegula- 
tion. Ohinna Bangaiyangar v. Subhraya M udali{l) which decides 

, that the Board of Revenue has power to remove a trustee lays 
down that the Begnlation does not contain any restriction on the 
performanGe of the duties of general superintond enco and
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(1) (1S67) 3 3 3 4  (2) (JS9S) I.L.K., 21 Mad., JV9 at p. 190,
(3. (Ifell) I.L.R,, 34 Mad,, 333; sc ., 20 885.

(4) (1894) I.L.R., 17 Mad,, 213.



management and tlia4 decision w as. followed in Bamiengar t ,  Thirotfxga- 
G-, Tandarasannada[i) and in a later case Virasami r, Suhha(2)
'X T . . AIY4N&AR
It was assumed ta lu cises falling withm section S of A ct X X  «*
of 1863, such a power as tbisj the power of dismissal existed î ek-sI h"!

as tlie anthority to suspend or remove for just cans© s \d-̂s]va
jv'ae Held to be properly incidental to other duties and res- -Ayyar

ponsiljilities of tlie Board o f Revenne and . to liave teen  Napies j j .  
impliedly given by the Goarti in Ghinna Rajigaiyangar y.
^ hbraya  MucIali{Z) ; so the power to add additional trustees for 
tlie purposes above meutioned must likewise be held to be 
pr^opgrly incidental to the dnties and responsibilities of the 
temple oommittee and to be inherent from their power of 
general superiatendence. The last argument addressed to its 
was that there was a diatinotion between the exer'cise o f this 
power for administrative purposes and for punitive purposes.
W e are unable to accede to the argument that there is anytMiig 
punitive in appointing fresh trust3es where a temple committee 
are not satisfied that the existing trustees are dealing with tlie 
work suceessfally or properly. This-contention is one that found 
favour with the learned District Judge and is the basis o f Ms 
Judgment. He remanded the case to the lower Gourb for the 
trial o f an issue whether the af>pointments were a reasonable and 
'bona fide exercise ot the committee’ s power and in conseqaenc© 
o f certain adrniasions mada by the temple committee’s vakil held 
that the a,ppointment was punitive. H e then required the 
temple committee to justify the appointment and eventually set 
ifc aside on the groaud "th a t no such pmdshment should have 
been inflieted, addingj howeverj that if it was made on purely 
administrative ground it could not he supported since it did not 
result andj so f*jr as has been shown ,̂ would not necessarily 
j?esult«in any improvement in the submission o f accounts.^' We 
are unable to find any authority for this distinction between a  

punitiTe appointment of addirional trustees and administrative 
ou3. The learned District Judge seems to rely on Ganapathi 
Ayywr v. Sri Vedavyasa Alasinga Bhattar{4^). That, however^ was 
a case where additional trustees w ere , appointed in such ' 

;;a,,;ms»nner as to, alter the soheme of management already /

:{1) C1867V5 M.E.G.av, 5̂ ^̂  (2) (188^) LL.R ., 6 M . ,  54.
0 ):  ( 1 ^ )  8 M.H.O.B ; {4) (1906) 29 534
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Thibcvensa- settled by tLe Board. A s pointed ontr above, there is bo 
AjYAKms evidence of a soheme o f management ever having been settled

or wiiat its nature was. W e  hold tliab where no person is
PONNAP- _ . T • -I 1 1
piK'treAR. deprived of his freehold thei’6 is no duty cast on the temple com - 
S.adTsiva mittee to show affirmativelj that the appointment was for just ^ d  
Avvak sufSoient cause. In  our view the only limit to be imposed* on

AND  ̂  ̂ ^
Fapieb, JJ. the temple coaam.ittee in the exercise of their discretion is by  an

anology to section 49 of the Trusts Aofc II  of 1883, “  where a 
discretionary power conferred on a trustee is not exercised 
reasonably and in good faith, such power may be controlled by a 
principal Civil Court of original jurisdiction.”  This-has be^n ex
pressly held in Sheik Davud Saiha v. Hussein Saiba{l) in circum
stances resembling the present case. The learned District Judge 
has cast a higher duty on the temple committee than be should 
have done and' his finding on the issue based on his view of the 
burden of proof and on his limitation of the materials for justifica
tion cannot be supported. W© do not think it advisable to  
send this case back after having carefully considered the case 
ourselves. W e propose, therefore^ to exercise, the powers con
ferred on this Court by Order X L I , rule 24 of the Civil Procedure 
Code of resettling the issues and finally determining the suit 
ourselves. The issue will be whether the Temple Committee has 
not exercised its power o f appointment in this case '̂ ‘’ reasonably 
and in good faith. "̂*

Cur ad vuU,
This Second Appeal coming on for fi.ual hearing, the Court 

delivered the follow ing
JuDaMENT. —In the judgment pronounced by ns on the 6th 

ANi> August 1914 we expressed our opinion that the real question 
Napieb, j ,t. foy in this case was whether when the majority o f the

members of the temple committee appointed the ^efandanta 
Nos. 1 and 2 as additional trustees at a meeting of the com
mittee held on the 28th February 1909 (Exhibit A j), thay did 
not exercise "  reasonably and in good faith the discretionary 
power vested, in them by law to make such new appointments.

We hiive heard the learned vakil who argued for the plaintiff 
(first respondent) on this question at some length but we are not 
satisfied that the committee members who by a majority o f four 
to two passed the resolution, Exhibit. A i, did not act reasonably
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(1). (1894) I.L .U ., 17 Mad., 318. '



or in good faifcb. in making; the disputed appointments. Some T hircvesga- 

o f the reasons given by the said majority o f tlie committee aa-e juyIngIh 
that the plaintiff and the fourth defeadant (who were two of the ^,  ̂ PoNKAP.'
then existing' three trustees) had been^ in the opinion of the said piekgab.

'^aiorlfcy of the coniinittee, very remiss in the discharge of sadasiva

tiieir duty ”  and have allowed the temple aooonuts to fall into 
arrears and “  have badly treated those temple servants who Napier, JJ. 

did not belong to their faction. W e see no sufficient grounds 
■’ for believing that these four committee members (three o f ’whom 

were not Sree Vaishriavaa azid had no interest in either of the 
l:wb factions raging among the trustees) did not honestly believe 
in the facts on the truth o f which they acted or did not honestly 
come to the conclusion that the additional appointments of 
trustees would be conducive to the iutexesta o f  the temple, even 
though it is very probable that they knew that the additional 

.trustees belonged to the faction opposed to that o f the plaintifi 
and the fourth defendant.

In this view, the lower Appellate Oonrt's decree is reversed
■ and that o f the Subordinate Judge is restored. The plaintiff 

will pay the costs o f defendants Nos. 1 and 2 in this and in the 
lower Appellate Court while the other defendants will bear their 
own coBts*

N.JB.
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