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APPELLATE CIVIL,

Bofore My, Justice Sadasiva dyyar and Mr. Justice Napiey.

A, THIRUVENGADATHAIYANGAR AND ANOTEER
(Drrenpavrs Nos. 1 aND 2), APrELLANIS,

D,

R. PONNAPPIENGAR avp Ntvu orHERs (PLAINTIFR AND DEFEND-
avrs Nog. 8 ro 5, 7 AxDp 9 1o 11), RESPONDEN.TS.*

Religious Endowmenis Act (XX of 1863), sec, 3—Tewple falling unde'r~1-;ower
of Tewmple Commitice to appoint additional trustees in good faith and in the
tnterests of the teinple—Onus of proving bud faiih, on person challenging the
apprintment.

For the better managemeni of a certain Hindm temple which had mno
gettled schemo of management and which was governed by section 8 of the
Relizious Endowments Act (XX of 1863) o Temple Committee appointed two
trustees in addition to the three then existing.

Held, :

{a) that the committes had power to appoint the additional trustees in
virtue of their genoral power of superintendence over temples committed io
their care as successors to the Board of Revenue, who had such poiwer under
sectivn 2 of Regulation VIT of 1817,

(&) that this power must ho exercised reasonably and in good faith, in the
intevests of the temple,

() thet the onus of proving that it Aid not exercise thig power ¢ reasonably
and in gond faith ” lay not on the committee but on tho porson challenging the
appointrent of additiouat brugbees, o.g., on the already existing trustee, as iy -
this case, who sued to seb aside the additional appointments, and

(d) that the power of appointing new trnstees was not confined to lling
up vauancics elone, but extended to creating additional trustecs,

Sheil Davud Saiba v. Husscin Saiba (1894) LLR., 17 Mad,, 212, referred to,

Fenkatachala Pillag v. The Talulk Board, Spidapet (1911) LL.R., 34 Mad. » 875,
Nelryathakahi 4w mal v, The Talul Board, Mayavaram (1911) LI.R., o34 ad,,
283; 8 0., 20 M.L.J., 838 and Guuapathi Ayyor v. Sri Vedavyasa xﬂdﬂngcp Bhattar
{1908) LY. R., 29 Mad,, 584, distinguished,

Srconp Appeal against the decree of I D, P, Orprizrn, the

' District Judge of ‘]mneveﬂv, in Appeal No 275 of 1911, pra-

ferrea against the decree of T. SrINIvasa AYYANGAR, ‘the

* Second Appeal No, 2122 of 1812,
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Temporary Subordinate Judge of Tuticorin in Original Suit Tmmuresea-
P g g

No. 12 of 1909, amasess
The necessary facty are given in the judgment. °

. X . Pom\:n-
K. Spinivasa Ayyangar and N. Rajegnpalechariar for the wexesr.

gppellants.—The temple concerped in this suit falls under
«ection 8 of the Religious Eudowments Act and the commitiee
i3 entitled to appoint additional trustees whenever it considers
suoh a step necessary. The District Judge has placed the
onus  of proving the validity and the necessity of appointing
wthe additional trusiees on the defendants, viz., the mnewly
appointed additional trnstees and the temple commitbee that
appointed * them. This is wrong—vide Bhavanishankar v.
Timmanna(l). The temple committee being a statutory body
its acts must be presumed to he reasonable and bona fide;
compare section 47 of the Indian Trust Act (IT of 1882) and
Sheik Davud Saiba v, Hussein Saiba(2) and Godefroi on Trusts
(8vd edition, page 830), The power to appoint additional
trustees is one incidental to and included in the right of superin-
tendence which originally vested in the Revenue Board under
sections 2 and 18 of Regulation VII of 1817 and which thereaftor
descended. to the temple committee under section 7 of the
| Religious Endowments Act. See Ganapathi Ayyar v. Sri Veda-
vyasa Alastnga Bhattar(3). Looking to facts of the case, these
are not really appointiments of - additional trustees but only
filking up of vacancies among the trustees whose number was at
one time five. '
T. Rangachariar for the respondent.—The powers of the
committee are only those possessed by the Revenue Board under
section 13 of Regulation VII of 1817. The Board had not under
that section the power to appoint anybody as trustee except
where there was a vacancy: see Venkatachale Pillai v. The Taluk
Board, Saidapet(4) and Nelayathakshi Ammal v. The Taluk Board,
Mayavaram(5) nor did section 2 of the Regulaticn empower the
Board, to appoint additional trustees. The existing trustees hav-
sng a right of freehold in their office, the onus is on the authority
appointing. This is really altering & schewe of management:

S (1) (1906) 1.L.R., 304om., BC8, " - (2) (1894) LL.R., 17 Vad,, 212,
(8) (1906) T.L. 1., 29 Mad., 584 at p.538. - (4) (1911) LL.R,, 84 Mad ., 375, .
() (1911) T.L.R., 84 Mad., 333 ; s.0,, 20 M.L.J ., 885,
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The District Judge has held on the evidence in this case that
the additional appointments were not only not justified but were
unnecessary either from an administrative point of view or as a
punishmeut to the existing trustees, on the alleged ground of
their incompetency or impropriety in the discharge of theig
duties, Hence the additional appointments are illegal.

Jupanent.—The Second Appeal arises out of a suit by ome
of five trustees of a temple against the members of the temple
committee and the other four tyustees, the relief asked for
being a declaration that two of the trustees have not been'
appointed lawfuliy by the temple committee. The jtemporary
Subordinate Judge of Tuticorin in whose Court the suit was filed
dismissed the suit. The District Judge of Tinnevelly on appeal
set aside the decree of the lower Court and granted a declaration
that the appointment of the trustees by the temple committee
was not legally valid, ordered the cancellation of the appoint-
ments and issued an injunction restraining the newly appointed
trustees from interfering with the management of the temple. -

It is argued before us that the appointment was valid and

that the District Judge has misapprehended the powers of a

temple committee and wrongly thrown the burden on them of
justifying the appointment. For the respondents it was
contended, first that the appointment of the two trustees was an
addition to the constituted number and thereby amounted to an
alteration of the scheme which, it was argued, was entirely
beyond the power of the temple committes, and secondly, that
even if the committee had power to make the appointment it
lay on them to justify it and that the District Judge having found
that it was not justified this Court could not interfere in Second
Appeal.

We can dispose of the first point very shortly. There is
nothing in the plaint to indicate that objection was taken on the
ground that the appointment was a variation of the schem® nor
was the view ever urged during the course of the protracted
proceedings in hoth the Courts ; nor does the District Judge base
his judgment on that ground. Farther it appears that there is
o record of any scheme ever having been sefjled and it is clear
on the evidence, the admissions of the plaintiff and the findings of
the Original Court that ab one time there were actually five
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.
trustees, the number now constituted by the present appointments Tareveses

and that at the time of the plaintiff's own appointment there e
were actually four. This objection therefore fails on two grounds v

PowNAP-

and the apfointment could very fairly be justified as one filling up  rrexcar.
t&vo Yacancies which had improperly been allowed to exist for a  §,7 5004
covsitierable time. If these appoiutments are to be viewed as Avyan
the filling up of vacancies they are clearly justiied under the Naeies, 37
provisions of regulation VII of 1817 as applied by the Religious
Endowments Act, Act XX of 1863. The temwple in question was,

at the date of the passing of Act XX of 1863, one covered by the
lyngpage ofssection 3 of that Act and, by section 7 of the Act, a

temple committee was constituted to exercise the powers of the

Board of Revenue and thelocal agents vested in them by the
regulation. Turning to regulation VII of 1817, it is clear that,

under sections 12 and 13, the Board of Revenue had power to

appoint suitable persons as trustees and to fill up vacancies from

time to time. We are of opinion, however, that evenif these

were not vacancies the temple commitbes had power to appoint

these trustees if they thought it advisable to do so in the interests

of the endowment, the appointments, as we have already pointed

out, not being a variation of an existing scheme. Reliance is

placed by the respondents on Venkatachala Pillai v. The Taluk

Board, Saidapet(l) and it is argued that that case is an
authority for the proposition that the only powers of appoint-

wents recognised by the regulation are appointments to fill
vacancies. That is, however, not the ratio decidendr of the case,

What was done in that case was that a trustee, namely, the

Taluk Bo;rd, bad been appointed without the existing trustee

being dismissed, and the Court held (vide page 385) that the

Board of Revenue could not ignore the rights of existing trustees

and appaint trustees o the prejudice of one who is in possession

of the office under the instrument creating the trust. The duty

of the* Board was, first, to dismiss the trustee which could be done

for good cause shown and, then, there being a vacancy, exercise

the powers under sections 12 and 13 of filling up the vacancy.

That case, therefore stands on an entirely different footing to the -
present. But it is {0 be noted that the power to dismiss a trustee

was assamed to exist by virtue of section 2 although no specific

(1) (1911) LLR., 34 Mad., 875,
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power to that effect is to be found in the wards of the reguiation.
This was on the authority of Chinnu Rangaiyangar v. Subbraya
Mudali 1), a case quoted with approval in Seshadri dyyangar v.
Nataraja Ayyar(2)., TFurther, the Court points out that on the

. [ . Il
oceasion of a vacancy various powers are given to the Board b

section 18 in that they need not fill up the vacancy but may make
such otber provision for the trust, management or superintend-
ence as may seem to them right and fit. Reliance was also placed
on Nelaynthakshi Ammal v. The Taiuk Board, Muyavarem(3)
for the proposition that there was no power in the Board

‘to appoint trustees except on the occasion of a vacaney, It is

true that the Court in that case does doubt whether this power
can be found in the Regulation other than in section 13 ; but the
judges express 1o decided opinion on the point which was not’
neoessary for the decision of the case. What was decided there
was that wheve the Taluk Board had taken over the management
by virtue of section 51 of the Local Boards Aet it could not divest
itself of its duty of management by appointing an independent
trostee. L'hat case is, therefore, no authority for the hbroad
proposition contended for and in our opinion it is untenable;
we have no hesitation in holding that a power to appoint
an additional trostee when snch appointment is not a variation
of the scheme is necessarily vested in the temple committee as
successors to the Board of Revenue, Tt was gpecifically so held
in Sheik Davud Saibe v. Hussein Swiba(4). The Judges there
use language which seems to indicate that they base the right on
section 13, though it is not clear from the somewhat short
judgment that this is so. They certaiuly lay down, however
that it is compebent to the committee where there is mo here-
ditary trustee, o add to the number of the existing brustees if,
in their opinion, it is advisible 1o do so in the interests of the
trust. We prefer to find this power in section 2 of the Regula-
tion. Chinng Rangaiyangar v. Subbraya Mudali(1l) which desvides

- that the Board of Revenune has power to remove a trustee lays

down that the Regulation does not contain any restriction on the .
P

performance of the duties of general superintondence and

(1) (1867) 8 MHL.OR,, 834,  (2) (1808) LL.R., 21 Mad,, 179 a p. 199,
" (8. (1411) LL.R, 54 Mad., 338; sc., 20 M.L.J., 885,
{4) (1894) L.L R., 17 Maq,, 212, ‘
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management and thaé decision was followed in Bamiengar v. Tmrpveyes.
& Pandarasannadal {4) and in a later case Firasami v. Subba(2) | DATH-

. L X AIYANGAR
it was assumed thut, in ¢ises falling within section 8 of Act XX v
Poxxap-
of 1863, shch a power as this, the power of dismissal existed - IPJ:NG:m.
pgst ‘ag the authority to suspend or remove for just camse g T

wae Reld to be properly incidental to other duties and res-  Avvar
poﬁsibilities of the Board of Revenue and to have bheen Napﬁ; 1.
impliedly given by the Court in Chinna Rangaiyangar v.
Subbraye Mudali(3) ; so the power to add additional trustees for
the purposes above mentioned must likewise be leld to be
propgrly ineidental to the duties and responsibilities of the
temple committee and to he inherent from their power of
general superintendence. The last argnment addressed to us
was that there was a distinction between the exercise of this
power for administrative purposes and for punibive purposes.
We are unable to accede to the argument that there is anything
punifive in appointing fresh trustzes where a temple commibtee
are nob satisfied that the existing trustees are dealing with the
work successfully or properly. This contention is one that found
favour with the learned District Judge and is the busis of his
judgment. He remanded the case to the lower Court for the
trial of an issue whether the appointments were a reasonable and
bona fide exercise of the committee’s power and in consequence |
of certain adimissions made by the temple committee’s vakil held
that the appointment was punilive. He then required the
‘temple committee to justify the appointment and eventually set
it aside on the gronud ““that no such purishment should have
been lnﬂmted adding, however, that if it was made on pmely ‘
administrative ground it eould not be supported since it did not
result and, so far as has been shown, would not necessarily
resultsin any improvement in the submission of accounts.” We
aro unable to find any authority for this distinction between a
‘punitite appointment of additional trustees and administrative
one. The learned District Judge seems to rely on (Fanapathi
k'Ay‘ywr v. 811 Vedavyasa Alasingo Bhatiar(4). That, however, was
‘a case where additional trustees were . appointed in such
B ma:nner a8 to a]tm the 'scheme of m}magement a.lready“

(p (1867) 5 M.H.C.R., 88. (2) (1883) LL.R., 6 Mad,, 64,
(8) (1887) 8 M.H.O.R,, 834, . (4 (1908) LL.R., 2¢ Mad,, 534. .
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evidence of a scheme of management ever having been settled
or what its nature was. We hold that where no person is
deprived of his freehold there is no duty cast on the femple com-
mittes to show affirmatively that the appointment was for just E:g;d
sufficient cause. In our view the only limit to be impoé‘ed: oy
the temple committee in the exercise of their diseretion is by an
anology to section 49 of the Trusts Act II of 1882, © where a
discretionary power conferred on a trustee is nob exercised
reasonably and in good faith, such power may be controlled by a
principal Civil Court of original jurisdiction.” This has begn gx-
pressly held in Sheik Davud Saiba v. Hussein Satba(l) in circum-
stances resembling the preseut case. The learned District Judge
has cast a higher duty on the temple committee than be should
have done and his finding on the issue based on his view of the
burden of proof and on his limitation of the materials for justifica-
tion cannot be supported. We do not think it advisable to
send this case back after having carefully considered the case

" ourselves. We propose, therefors, to exercise, the powers con-

Sapasvy
AYYAR
AND
Napier, 37,

ferred on this Court by Order XLI, rule 24 of the Civil Procedure
Code of resettling the issues and finally defermining the suit
onrselves, The issue will be whether the Temple Committes has
not exercised its power of appointment in this case “reasonably

and in good faith.”
Cur od vult.

This Second Appeal coming on for final hearing, the Courb
delivered the following

Jupement.—In the judgment pronounced by us on the 6th
August 1914 we expressed our opinion that the real question
for decision in this case was whether when the majority of the
members of the temple committee appointed the defandants
Nos. 1 and 2 as additional trustees at a meeting of the com-
mittee held on the 28th February 1909 (Exhibit Ay), they did

_not exercise “ reasonably and in good faith” the discretionary
- power vested in them by law to male such new appointments.

We huve heard the learned vakil who argued for the plaintiff
(first respondent) on this question at some length but we are not

, satisfied thut the committee members who by a maJomty of fonr
: bo two pasbed the resolutmn thlblﬁ A1, did not act reasonably

e

(1) (1894) LL.B., 17 Med., 212,
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or in good faith in making the disputed appointments. Seme Trrrveses.

of the reasons given by the said majority of the committee are
that the plaintiff and the fourth defendant (who were two of the
then existing three trustees) had been, in the opinion of the said
“’ina.jority of the committes, ¢ very remiss in the discharge of
their duty ”’ and “ have allowed the temple accounts to fall into
arrears ” and “have badly treated ” those temple servants who
did not belong to their faction. We see no sufficient grounds
“for believing that these four committee members (three of whom
were nob Sree Vaishnavas and had no interest in either of the
twb factions raging among the trustees) did not honestly believe
in the facts on the truth of which they acted or did not honestly
come to the conclusion that the addibional appoirtments of
trustess wounld be conducive to the interests of the temple, even
though it is very probable that they knew that the additional
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-trustees belnnged to the faction opposed to that of the plaintiff -

and the fourth defendant.
In this view, the lower Appellate Court’s decree is reversed
" and that of the Subordinate Judge is restored. The plaintiff

will pay the costs of defendants Nos, 1and 2 in this and in the

lower Appellate Court while the other defendants wiil bear their
own costs,
N.R,



