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owner so as to subject him to the liabilify of having the land
incladed in the lense separately registersd and separately
assessed. [ may also add that a decision to the same effect has
already been given by this Court by Mr. Justice Miirew and
My, Justice Moxro iu an unveported case—=Sanyasi Naidu v.
Maharaja of Bobhili Samastanam(l).

Tn the result the appeal fails and is diswmissed with costs.
No order as to costs of the Secretary of State.

XR.

APPELLATE CIVIL,
Before My, Justice Sankaran Nuir and Mr. Justice Spencer.
P. ALWAR CHETTY (Praivtiry), APPELLANT,

v

P, CHIDAMBARA MUDALI avp si1x otaois (DureNpaNts),
RespoxprNts,®

Adminisirator-General’s d¢t (II of 1874), ss. 20, 52 and B4—Grant of Letiers of
Administration to the Administrator-General—Vesting of the estate in him—
Sale by him of lands for his commission without sanction of Court, validity of.

A grant of Letters of Administration under section 20 of Administrator-
General’s Act o the Administrator-General in respect of the estate of a
decensed Hindn vests the estute in the Administrator-General and enables
him to, dizpose of immovenble proparty without the consent of the Court.

The administration canmob be treated as closed until every act necessnry for
its completion has been done. Hence, a sale by the Administrator-General of
some immoveable property of the decensed, for the purpose of realising the
commission due to him under the Act, is a valid salo in the conrsh of adminis-
tration and it takes precedence over a prior sale effected by the heir of the
deceased.

Avrrran from the judgment and decree of Wamr, C.J., in Civil
Suit No. 144 of 1915.
The following facts are taken from the judgment of
SPENCER, J, 1—
“Upon the death of one Rajamanicka Mudali, the father
¢ of the firsh defendant, the Administrator-General was directed

~“Dy an order of Mr. Justice Bonnan upon a petition presented to

“him on the Original Side, to take out Lettérs of Administration

(1) Appeal No, 141 of 1905.
-#* Original Bide Appeal No, 61 of 1906,
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 to the estate of the deceased. Accordingly, Letbers of Adminis-
“ fration, which are Exhibit Y, weve granted to the Administrator-
¢ General on the 28th March 1899, The first defendant is said to
“have attained his majority on November 19, 1904. On the
“same day he morigaged a house belonging to the estate of his
“ deceased father in favour of the third defendant; and on the
«“26th April 1905 he sold the same house to the plaintiff for
“ Rs., 2,500. Subsequently, in dJuly 1905 the Administrator-
‘ (Gteneral at the first defendant’s request sold this house to the
“ second defendant for Rs. 2,300 in ovder to recover the commis-
“gion due to him for the administration of the estate, and a

“salé'deed was executed on the first August 1905 to that

¢ defendant. ” .

The plaintiff, as purchaser of the house from the first defend-
ant brought this suif to recover the same or in the alternative
to recover the purchase money. IHe got a decree for Rs. 2,500
as against the first defendant; but his suit was dismissed as
against the defendants Noa. 2 and 3 and the Administrator-
General who was the fourth defendant in the case. The plain-
tiff preferred this appeal against all the four defendants.

C. K. Mahadeva Ayyar for the appellant.

C. Venkatasubbaramoyyae for the respondents Nos. 6 and 7.

V. Viswanadha Swstityar for the third respondent.

W. Barton for the fourth respondent.

Srexesr, J.—This is an appeal from a judgment of the
learned Crikr Justice sitting as a single Judge on the Original
Side of the High Court.

Upon tlie death of one Rajamanicka Mudali, the father of
the first defendant, the Administrator-General was directed by
an order of Myr. Justice Boopan upon a petition preseuted to
him on the Original Side, to take out Letters of Administration
to the estate of the deceased. Accordingly, Letters of Adminis-
tration, which are Exhibit Y, were granted to the Administrator-
General on the 28th March 1899, ™The first defendant is said to
have attained his majority on November 19, 1904. On the
same day he mortgaged a house belonging to the estate of his
deceased father in favour of the third defendant; and on the
26th April 1905 he sold the same house to the plaintiff for
Rs. 2,500. .Subsequently, in July 1905 the Administrator-
General at the first defendant’s request sold this honse to the
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gecond defendant for Rs. 2,300 in order tosrecover the commission
due to him for the admmls‘crahon of the estate, and a sale-deed
was exeented on the 1st Augnst 1005 to that defendant. The
plaintiff bronght this suit for a declaration that the sale by the
Admivistrator-General to the second defendant was iuvalid;
but this contention was found sagainst him and the suit was
dismissed. He now appeals.

The appellant’s pleader, in his arguments, has raised the
following questions: (1) Was the sale by the Administrator-
General after the first defendant attained majority and without
the orders of the Comt a good and valid sale? (2) Did the
property vest in the Administrator-General by virtue 8t the
Letters of Administration ? and{3) Did the property vest in any
other members of the family ?

The last point may he briefly disposed of by pointing out
that if the property passed by survivorship to any person other
than first defendant, the plaintiff who claimsto derive title from
the first defendant will be out of Oourt.

The answer 4o the first question must depend on the answer
to be given to another question which is, what powers does the
Administrator-General possess when dealing with the estates of
Hindus administered by him under Act II of 18747 Section 17
of this Act empowers a Court to pass such an order as Exhibit X
purports to be, directing the Administrator-General to apply
for Letters of Administration of the effects of any person
including Hindus who die leaving assels within the local limits
of the ordinary original civil jurisdiction of the High Court in
the Presidency towns. Section 18 provides that, in cases where
danger is apprehended of such property being wasted before the
legal successor can be ascertained, the Court may authorise the
Administrator-General to collect and take possession of such
property and hold it according to the orders and directions of
the Court, and thereupon the Administrator-General shall be
entitled to collect and take possession of such property and, if
necessary, t¢ wmaintain a suit for the recow§rery thereof. This
section is not a section under which Letters of Administration
are granfed, becanse it expressly reforg fo the oontmcrency of
Letters being afterwards. granted. The section under which
Letters of Administration are granted is section 20, and this
saction contams no words to the effect that the Admmlstrafér-
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General must act “wander the orders and directions of the
Court.” 1In the absence of any words to the contrary, it may
be presumed that after receiving the Letters of Administration
he would exercise his ordinary powers as Administrator-General.
In fa the Goods of Hart Das Dutf(l), it was held by
Harmarow, J., that an Administrator-General holding an estate
under section 18 of the Administrator-General’s Act pending
the grant of Tetters of Administration would not be in any
better position than a private administrator. In Lalchand
Bamdayal v. Gumiibai(2), there is an observation at page 153,
that aw Administrator-General who bhas obtained a flat for
Letters of Administration would have no higher anthority over,
or estate in, the deceased’s property than any ordinary
administrator would have over, or in the property of a deceased
Hindu whatever that autbority or estate might be. The Act
itself does not define the powers of the Administrator-General.
But under the Charter of 1800 this High Court was invested
with power to grant Letters of Administration in such manner
and form ad was at thai time in use, or might hereafter be in
uge, in the Diocese of London and to do all other things
whatsoever needful and necessary on that behalf, (See Morley’s
Digest, volume 1I, page 619),

This leads ns to the second question whether the estate
vested in the Administrator-General by virtue of the grant of
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the l.etters of Administration. The learned Cmrr Justick has

held that it did, notwithstanding the fact that no vesting section

is to be found in the Administrator-General’s Act. Section 179 |

of the Indian Succession Act and section 4 of the Probate and
Administration Act expressly provide that the executor or
administrator of a deceased personis his legal representative
for all purposes and all the property of the deceased person
vests in him as snch. Before these sectionscan be applied, it
must be considered whether the Administrator-General’s Act is
a self-contained Act, or whether it must be read subject to the
‘provisions of either of these two Acts so far as they can be
applied to the circumstances of the particularcase. By section 2

of the Hindu Wills Agt XXT of 1870, section 179 of the Indian -

Succession Act was applied to the wills of Hindus in the towns

(1) (i%6)11 O.W.N, 198, (%) (1871) 8 Bom; HLOR,, 140 (0.0.5),
e . o),
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of Bombay and Madras and wus again répealed by section 154
of the Probate and Administration Act. The result of thisis
that,” so far as the wills of Hinduns are concerned, section 179
which vests the estate of a decensed Hindu in his administrator
does not apply, although certain other sections of the Iadian
Sunccession Act do apply to wills of Hindas ; but the present
case, being a case of intestacy, will not be governed by the
Hinda Wills Act (XXT of 1870).

Again if the Administrator-General’s Act has to be read
subject to the provisions of the Probate and Administration Act,
section” ¢ which vests the property in the a,dministratm; will

.apply; and also section 90, which restricts the power of an

administrator to dispose of property by way of sale or mortgage
without the previous permission of the Courr, niust be applied.
In the Succession Act there is no restriction such as is contained
in section 90 of the Probate and Administration Act, and there-
fore if the cases of Hindus dying intestate ought to be governed
by the Buscession Act, there can be no doubt that the estate of
the decensed is vested in the administrator and that he has full
powers to dispose of it in snch manner as may appear to him
proper. With reference to the Charter which gives powers similar
to those in use in the Diccese of Liondon, it may be observed that
flxe office of Administrator-General in this country corresponds to
that'of the Public Trnstee in kngland, and the powers of a Public
Trustee when déaling with small estates of a capital value not
exceeding £1,000, include such powers as arise from the fact that
after he declares in writing signed and sealed by him, that Le
takes over the administration of the estabe, the esmt; excepting
copyhold sud stoek vests in him as if it were transferred to: him
by a vesting order- under the Trustee Act. The learned Cuizg
Justior has observed in this connection that according to the
practice of the Bnglish Court of Probate the Administrator would
ha.vga power to deal with everything that is covered by the grant
withoitt obtaining the special sanction of the C‘omb Although
the Administrator-General’s Act does nof, in express words,

state that all the plOpeltl(’S over which the Admmxs’nratora
‘General has' obtained Letters of Administration vost in hlm,

- pection 33 oonﬁemphtes the fact that estates may be vested in-the

Aﬁmmlatrator—Geneml by virtue of Letters of Admmlstmtmn
“Tu the abgence of any words of lmutarzon in this Acb 1 feel ng'
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fBoubt that the” learngd Cuirr Jusrics was right in holding that
the estate of Rajamanicka Mudali vested in the Administrator-
General. It has further been argued that in any case the
Admwinigtrator-General had no authority to dispose of immove-
abless Although wn Kadumbinee Dossce v. Koylash Eaminee
Dossee(1) it was considered that Letters of Administration applied
only to moveables, section 23 (a) has been introduced subsequently
by Act-IX of 1281 and makes it clear that there is no distinction
to be made in India between real property and personalty, by
declaring that Letters of Administration shall have effect over
all the property and estabes, moveable or immoveabls, of the
decehsed thronghout the Presidency.

A further difficulty has arisen in this case owing to the
provisions of section 90 of the Probate and Administration Aet
having been embodied in the Letters of Administration (Exhi-
bit Y) granted to the Administrator-General and printed on
the reverse of the same. It appears from enquiries that we have
cansed to be made that it is the practice on the Original Side to
print section 90 of the Probate and Administration Act on the
last page of all Letters of Administration whenever they are
granted under that Act. Whether this section, which restricts the
power of the administrator to morigage, or transfer by sale, the
property of which he takes control, was added to the grant in
this particular case by design or accidenb cannot now be
asoertained, Bub in eibther case sechion 149 of the Probate and
Administration Act destroys the effect of this addition, . This
section declares that “ Nothing contained in this Act shall affect

the rights, duties, and privileges, of the Administrator- General -
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of Bengal, Madras or Bombay,” Section 52 of the Administrator-

Greneral's Act permits Administrator-Generals of DBombay and
Madras to retain a commission of 5 per eent. upon the amount or
value of the assets which they collect and distribute in the due
course of adminigtration. : ‘

The administration cannot be treated as closed untxl every
act necessary for its eomple’mon has been done, and such was not

the case here as may be seen from Exhibit T, dated 18th Angust

1906, It therefore, Jppears that the Administrator-General had

not, in the present mse», been d1vested of his powers at the time-

» (1) (1877) LLR. 8 Cale., 431,
- 80-a
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Avwir  when the sale to the second defendant was made, and therefore
L‘uﬁ:rr'{ that he was acting within the scope of his anthority in conducting
C*l’\;g‘]‘)ﬁi’“ the sale. In thisview of the case, the plaintiff’s appeal fails and
—— _ rust be dismissed,
SPRCER &y cacond and fourth respondents’ costs (1 set) willbe borne
by the estate. Appellant will bear his own costs. '

The third defendant, who teok a morigage of the suit house
from first defendant, supports the plaintiff in this appeal and
pleads thas even if the legal estate was not divested by the first
sale, yeti the beneficial iuterest had already passed to him to the
knowledge of the Administrator-Genera] and that he is entitled
to retain it in spite of the second sale.

In regard to this contention I wm of opinion that the third
defendant’s case must stand or fall with the decision of the ques-
tion of the property being vested in the Administrator-General
at the time when first defendant entered into transactions with
plaintiff and the third defendant.

The third defendant will bear his own costs of this appeal,

Sﬁxunim Saxgaran Nam, J.—I agree.

8, J.

u Messrs. Short Bewes & Co. for the fourth respondent.
N.EB.

APPELLATE OIVIL.

Before Mr. Justice Oldfield and Mr, Justice Seshagiri Ayyar.

:914. C. RAGHUNATHA ROW SAHIB (Firsr DEFeNpANT), APPELLANT,
ugust ’ ~
19,20%::& 25, o,

VELLAMOONTJI GOUNDAN (Prarvairs), Rusponpent.*

(Madrus) Estates Land Act (I of 1908), sec, 58 (2)—Distraint for o higher rent
than legally duwe, good.for the amount legally due,
Section 53 (2) of the (Madras) Estates Land Act (I of 1908) enables a Collector,
in & suit to seb aside a distraint, to uphold the distraint to the extent of tha
amount legally dne to the landlord by the tenant ender the pattn tendersd by

the landlord. The application of the clanse is not confined to the euforcibility
of the proper amount of rent, in suits for rens, on]v

Secown  Arpeat against the decree of g G MOORE, the -
Dlstmeb Judge of North Arcot, in Appeal No. 200. of 1912,

* Second Appeal No, 2600 of 1012,



