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ABPELLATE CIVIL.

Before Mr. Justice Sadasiva Ayyar and Mr. Justice Tyadyi.

THAYAMMAL (Derevpants Nos, 3 anp 4), ArPRLLANTS,
' Ve
KUPPANNA ROUNDAN (Pramnrirr), BuspoNpENT.*

Hindu Low- -Guardian of a minor’s person and property-——Natwral gnardiaws, who
are~—Rights of pavents, elder brother and direct male and female ancestorg—-
Paternal aunt, not o natural guardian—IKing's rights, paramnount —Resourse
to, Court, necessary, if momatural guardian alive—Alienation by de facto
guardian—Setting aside, if necessary—Suit for possession—Limitationd et (IX
of 1008), art. 44 or 144, applicability of.

Under the Hinda Law, nobody else than the father and the mother of a
minor (with prcbable exceptions in favour of the elder brother and the direct
male and female ancestors) iz entitled as a matter of natural right to be and
o act as a guardian of a minor’s person ahd property ; consequently a paternal
annt is not a natural gnardian of a minor,

‘Where there i3 no natural guardian alive, recourse must be had to the Conrt,
a8 represeuting the rights of the King whioh are paramount to even the rights of
the parents, for the appointment; of a gnﬁndian‘

Alienations without necessity, made by a de fecto gnardian, need not be set
agide.

Arfivle 44 of the Limitation Act (IX of 1908) does not apply to alienabions
by unanthorized guardians. _ )
SECOND APPEaL against the decree of K. Srinivasa Rao, the
Subordinate Judge of Coimbatore, in Appeal No. 174.0f 1911,
preferred against the decree of S. Naravanaswami Ayvar, the
District Munsif of Udamalpet, in Original Suit No. 181 of 1910.
The plaintiff sued to recover possession of certain lands which
originally belonged to him hut had heen alienated during his
minority by his mother as his guardian and after her death by
his paternal aunt acting as his guardian. The sale by the mother
was made under Exhibit II, dated 27th June 1895, while the
saleby thepaternal aunt was made under Exhibit ITI, dated 26th
May 1899. The plaintiff instituted the present suit in 1910. [t
was found by the Lower Courts that the plaintiff had attained
majority more than three years prior to the suit. Thelower Courts
found that the alienatsons were not snpported by necessity. = 'The
10Wer Appellate Court held that the suit in respect of the land

~ * Beoond Appeal No, 2497 of 1913,

1614,

July 17.
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Tusvamust alienated by the mother as guardian was barred by limitation. Ks
Ruepanxa T€Zards the lands sold by the paternal aunt acting as guavdian_
Kouxoan. of the plaintiff, the lower Appellate Court held, on appeal, that
the paternal aunt was not a natural guardian and that the suit
was not barred by limitation and decreed the claim in respect
of the samein favour of the plaintiff. The lower Appellate Court
observed that article 44 of the Limitation Act (IX of 1908)
was not applicable to a suit to recover possession of lands sold
without necessity by a person whe wasnot a natural guardian or a
guardian appointed by a Court, but that article 144 of the Limita-
tion Act applied to the suit which was within twelve years of '
the alienation. The defendants appealed to the High Court. ’
T. Remachandra Eao for the appellants.
T. M. Krishnaswami Ayyar for the respondents.
SADASIVA Sapastva Avvag, J.—Tollowing Kristo Kissor Neoghy v.
Axvaz, T Kadermoye Dossee(l) and Musst. Bhikuo Koer v, Musst. Chamela
Koer(2), I hold that under Hindu Law, nobody else than the
father and mother of a minor (with probable exceptions in favour
of the elder brother and the direct male and female ancestors of
the minor) is entitled as a matter of natural right fo be and to
act as guardian of a minor’s person and properties. Recourse
must be had to the Court (vepresenting the rights of the King
which are paramount to even the rights of the parents) where
there is no patural guardian alive.
The paternal aunt was therefore not the natural guardian of
the plaintiff when she made the unauthorized alienation,
Assuiing that she was the de fusto guardian, her alienation
for no necessity need not be set aside. Article 44 of tho Limitation
- Act does not apply to alienations by unauthorized gnardians—see
Mata Dinv. Ahmed Ali(3). The judgment of the lower Appellate
Court is right in the main but in the decretal portion, it decrees
possession of the entive lands covered by Exhibit IIT forgetting
that so far as the portions covered by Exhibit IT are concerned,
the claim had heen held to be barred by limitation.
The lower Court’s decres will be modified accordingly, that
is, by providing that the plaintiff’s suit shall be deereed only as
regards the portion or fraction of the lands coversd by

{1) (1878) 2 C.L.R., 588, (2) (1897) 2 O.W.N 161,
(8) (1912) LLR., 84 AlL, 213.



VOL. XXXVIIL] MADRAS SERIES. 1127

Exhibit ITI which is @0t included in Exhibit IT and it will be Trsvamuin
confirmed in other respects. The appellants will pay half of gopeimys
respondent’s costs in this Court and bear their own. Koonpax.
Tyass1, J—No direct authority is cited to us showing thab a Tva mat, 7.
paternal aunt is a natural guardian (as distinguished from a
testamentary guardian or a guardian appointed by Court) of a
minor under Hindu Law.
Mohanund Mondul v. Nafur Mondul(l) is however cited
in which it is said that it Iwas not questioned and it could
not very well be questioned ” that a paternal grandmother of
the minor who has acted as the manager of the minor’s property
“‘answered to the description of natural guardian in this case.” It
is argued for the appellants that thisis a ruling that a paternal
grandmother is a natural guardian and that therefore a paternal
aunt may also be such and may therefore be clothed with the
powers of a guardian without being appointed as such by com-
petent authority. It may be that the remarks just preceding
the statements [ have cited may require reconsideration in view
of what was suid by their Lordships of the Privy Council in Afir
Sarwarjan v. Falhruddin Mahomed Chowdhuri(2). Apart from
this, however, as my learned brother has said in his judgment,
(which I have had the benefit of rending) a female in the direct
line of ascent stands in Hindu Law on a totally different footing
as regards rights of guardianships from a collateral like a paternal
annt.
The only other authorities cited for the appellant consists of
passages from Macnaughton’s Hindn Law and similar text
books where it is said that paternal kinsmen have the right of
- guardianship. It is not quite clear whether female paternal
kinsmen (not being in the direct line of ascent] are intended
to be included amongst those relations who have the “natural ”
right of guardianship. Mayne’s Hindn Law (8th edition), page
278, paragraph 211, on the other hand expressly refers to male
kinsmen alone as having this right. And this view is supported
by the decision in Kristo Kissor Neoghy v. Kadermoye Dossea(3)
and by the view expressed by my learned brother in his
judgment. |

(1) (lSQQ T.L.R., 26 Calc., 820 at p. 825,  (2) (1911) LL.R. 39 Calo,, 233,
(8) (1878) 2 C.L.R,, 283,
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1 therefore agree in the ovder proposed by my learned
brother,

The memorandum of objections is allowed with costs as
BExhibit III was not exeented for purposes binding on the
plaintiff and it is not proved that Rs. 50 (the money recovered
by the plaintiff’s aunt) was spent for the plaintifl’s benefit.

K.R.

APPELLATE CIVIL.

Before Suvr Johm Wallis, Kt., Officiating Chief Justice,
and Mr. Justice Kumaraswams Sastriyar.

SRI MEERJA RAJA SRI POOSAPATI VIIIARAMA
GAJAPATHI RAJI MAHARAJ MANYA SULTAN BAHADUR,
MAHARAJA OF VIZIANAGARAM (Pramtirr), ArpELLANT,

V.

THE COLLECTOR OF VIZAGAPATARM AND SEVENTY OTHERS
(Derexnpayts Nos. 1—3 awp 5~63), ResponpexnTs.®

{Madras) Asscssment of Land Revenue Act (I of 1876), sec. 2—* Owner ” under,
meaning of —Permanent lessee, not an owner—Non.ltabslity to separate regis-
tration and assessment—Proprietor or vwner under Regulation (XXV of 1803}
—Madras Hereditary Village Ofices dct (1L of 1893),

Grantees, holding nnder perpetnal grants subject to payment to the
zamindar (the grantor) of asmall rent under the name of jodi, kastubuadi or
poruppu, are not liable to have their lands separately registereds and to have
sepurate assessment imposed upon them, under the provisions of ke Madras
Aet I of 1876, .

A permanent lessee isnot included in the term * owner * as used in seotion
2 of the Madras Assessment of Land Revenue Act (L of 1876).

A permanent lessoe is not a propristor or owner under Regulation XXV of
1802 or the Madras Hereditary Village Offices Act (III of 1895). k

Venkaitesware Yettiappuh Nuicker w. Alagoo Moottno Servagaren (l861)‘
‘8 M.LA., 327, Hari Morayon Singh-v. Srram Chakravarti (1910) 37 LA, 158,
Durge Prasad Singh v, Braja Nath Bose (1811) 39 LA., 183 and Kshetrabaro
Bissoyi V. Sobhanapwrem Harikristne Noidu (1910) LL.R., 83 Mad, 340,
followed. Y . ‘

Robert Fischer \ The Secretary of State for Induin Council (1899) I.L.R.,
22 Mai., 270 (P.C.), disticguished. ‘

Kamalammal v. Rajﬁ Naicker (1896} I.L.R., 19 Mad., 308, diati‘nguiﬂhed.

* Appeal No. 224 of 1900,
L]



