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chunder Haldar (1), That was also a case of a farming lénse, 1883

and the only question decided related to the stamp required for Fypooarn

1081
an dstafa or relinquishment, This observation disposes of that Ql,)f'

case as an authority upon the question before us. I?ﬂgg;{f{k
. N LI 4
It thus appears to me that none of the cases quoted from the Co,

Sudder Dewany Adawlat Reports support the allegation that has
been made before us, while there are many cases to be found in
those reports which go to shew the contrary.

The very learned Chief Justice has dealt with the case of a
patui tenure in which it was distinetly held that a patnidar
cannot, of his own option, relinquish his tenure, and, so far ag
I understand the law of this country, the principle of that case is
applicable to all intermediate tenures between the zemindar
and the cultivator of the soil, and in this term tenure I do not
Lere include a farming lease.

I think, therefore, that the alleged relinquishment was no answer
to this suit for rent, and that this appeal must be deereed with
costs.

Appeal allowed.

SMALL CATUSE COURT REFERENCE.

Before Sir Richard Gurth, Knight, Chisf Ji ustice, and Mr. Justice Wilson.
CARLISLES, NEPHEWS anp CO. (Prarnrirrs) ». HURMOOK ROY 1888
AND ANoTHER (DEFENDANTS.)® Tebruary 28.

Contraoct— Qonstruction of Oo;ztradf—f Printed form of Contract— Writing and
Printing—Sule of Goods to arrive.

The defendants contracted to -purchase certain piece goods flom/fﬂ;
plaintiffs, who were dealers in those goods, The contract of sale'v 3 wribe
ten out on one of the printed forms of the plaintiffy’ firm, whw«“‘ forins
gontained in print; the words “now in course of landing or in‘/‘fv'i soid
g,odowns and * now on board ship.”. Asa mattor - of fact, well: /knot.
Doth partios, the goods coniracted for wore neither in the ;ﬁOdOW“S mor
on board ship.

Held, that under the circwmstances the printed wop/ds A00Ve Set
formed no-park of the contract entered into between the’ parties.

* 8mall Cause Court Ref‘erence, from an order’ y;ﬂ/flde by H. M:Iléw
Chiof Judge of the Caloutta Small Cause Court, / ated tho 5t 6f T uly 1882,
(1) 3, D, A, 1855» ﬁ'P- 203,
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CARTISLES
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»,
HURMOOK
Roy,
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Turs was 2 veleronce from the Chiel Judgo of the Caleutta
" Qourt of Small Cuuses. Tho terms of the reference are as
follows s

This suit is Drought by the plaintilk to recovor Ra, 678.9-% ne damuges
by reason of the fuilure of tho defendants to take dolivery of eortain goods
under & contract, dated T1th Augnst 1880,

Certain facts having been admitted by bobh sides, the pavtivs have praces
tienlly stated a spocinl ense for mo to deeido on the pointy of law raised,

The plaintiffs have given up their intorost, #iz, Re. 74, and the defondants
in twn admitted that Bs. 604-7-3 wonld be the dwmages to which the
plaintifls would be entitled if they have Iegal right on their side.

The contract rung thug—

“Tho sellers (3. e, the plaintiffs) sell; and the buyers (Le, the defendants)
buy such of the undermentioned goods as lave alveady avrived and aro
now in the sellers’ godowns or as may heveaflor avrive and bo delivernblo
ab the said godowns ab the rates gpoecitiod, viz, s-m

@S or otherwise 150 cases ] per

White Grd., Prints C2 9 p. yd. %‘nnd now in course of landing or
.oas 414569 in the said godowns,

To arvive @S ¢17::; _} 1o B gosem

Nov., TDee. . Jan. I‘eh Mar. April

200 % 20 3 % 0T
One montl's extension for d:’lmm W now. on bomwd
45 chests chechs  Jfrom the lust day of euch month in { ship.”’
105 chosts assortod  wolich shipments to arrive.  No sales
to others:

The above is the important part of the eontrack, whiel is in Inglish, the
italicised words representing the words rm writing as distinguished from the
printed form of the eontvact, At the foot one of the defendsnts’ made &
note in Nagri of which the following is a translation,

% Hurmook Roy Ram Chundev chintz, shivtingy boxes 160, rato 2 annas

condi tmu
ngwmmmb

20 I‘c,[,ruury 25, March 25, April 20, May 20, Godown due 30 days more

92!1{!};[1'0}1 from date 30th ; goods to be taken aeeording to condition
agru(..mung n;.,rumuuub.

0} tho sam.date as this contract tho defendants took 40 wses of tie
8a%ie goods (reily goods) under another contract, A swggosiion has been
xp"m]e by the deferltants’ pleador that tho Nagrl weiting, which must ocontrol

gpxes Guods snme ag before November 2, Decombor 20, January

Jthe Enghsh maleog aclxﬂ'eront contract to bhat stated in: the printed form's

but™ s only difference”, ¢an ascortain is, that the defendants say the goods
are t0 be same a8 before, . But the plaintiffs admit that the conteact *renlly
was for the same clags of go‘ull;\ a8 the defendunts had taken bLefore, and
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that they (the plaintiffsy liave understood-it as such. There is therefore: 1883
no material difference. c ARLISL_E'S-,

Though the contract states it, no cases were, as a matter of fact, in the NeruEws &

godown at the time, except those bought under the other contract.

Co.

No cases arrived cither in November or December, and when they did HURMOOK

arrive they were not according to quality. Twenty cases arrived in each of
the months of January and February, but they were notf according to
quality. Tn March twenty cases arrived according to quality. Notice
was given to the defendants, but they declined to take them. This resulted
in a correspondence, and on the 5th April 1881, Mr. Camell, the defendants’
attorney wrote aletter to the plaintiffs, of which the following is a portion :—
¢TI am further instructed to state that the contract having been broken by
you my clients contend they are not bound to take delivery of the March
instalment, and they therefore decline to take delivery of the 25 cases now
offered to them, and they repudiate all liability in respect thereof, and also
of the future instalments, and they will defend any action which you may
institute against them.” The plaintiffs accordingly resold the goods.
" In April 20 cases arrived, but they were not according to quality., In May
20 cases arrived according to quality. Notice was given to the defendants,
but they refused to take them, and the plaintiffs resold. The main argu-
ment adduced on the part of the defendants is, that the contract is an indi-
visible one for 150 cases, and that as there was a failure on the part of the
plaintiffs to perform the former portion of the contract, the defendants in
their turn were justified in refusing to accept both the March and subse-
quent arrivals, Honck v. Muller (1) being cited an authority for the
proposition. On the other side it is contended, among other things, that
this being a contract to arrive, the plaintiffs are not bound to tender
delivery unless the goods arrive. Let us see what the material words of
the contract are. They are that the sellers sell and the buyers buy such
of the undermentioned goods, i.c., 150 cases specifically described as may
hereinafter arrive or be deliverable. There can be no difficulty as to the
construction of these words. There is nothing ambiguous about them.
They mean clearly that the contract is only for such of the goods as may
arrive. It is not a contract that the goods shall arrive. If no goods of the
specified quality arrived before March 1881, there was no contract to deli-
ver them, but only a contract to deliver them in case they arrived. But if it
were necessary to go further than this and puf a construction on the words
 to arrive, ” the same conclusion would be arrived at, because the words
“ o arrive ” have already in Joknson v. Macdonald (2) been construed to
mean that the goods shall be sold on arrival. Whether this decisionis right
or wrong need not affect the construction of this contract, because the words
““ to arrive ” would have to be taken in conjunction with the previous portion
of the contract. Ifthenthe contract was only to sell such of the goods as did

() L.R.7Q B D,92. ) 9 M, & W., 600.
41

Rovy.
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CARLISLES,
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arrive, there was no breach on the part of the plaintiffa previous to March 1881.
If, on the other hand, there was a contract fo buy such of the goods as did.

NEPHEWS & arrive, there was a breach on the part of the defendants to take delivery ofthe

Co.

V.
HURMoOK
RoY,

March arrival, and the same may be said as regards the May arrival.

For these reasons I am of opinion that the plaintiffs are entitled to a
decree for Rs. 814-7-3,

The defendants’ pleader has asked me to refor certain questions to the
High Court, which X do in the following form :—

(1) 1Is the construction of the contract put upon it the correct’ one P

(2) Ifany other construction can be put upon the contract are the plain-
tiffa entitled to succeed on the faots, as admitted P

(8) Does the Nagri writing by defendants at the foot of the contract
prevail over or control the printed portion thereof P

(4) Are the plaintiffs entitled under the contract to the damages sucd for
(viz. for the Bth and 7th month’s deliveries) when they have failed to
deliver the 1st, 2nd, 3rd, 4th, and 6th months’ goods P

M. Sale for the plaintiffs was stopped by the Counrt.

Mr. M. P. Gasper (for the defendants.)—~We are not bound to
take these goods. The sellers warranted that at the time of the
contract these goods were partly on boardship, and partly in
their own godowns, neither of which was the fact. The goods
were not according to quality—Honck v. Muller (1) ;s Hoare v.
Lennia (2.

Mr. Sale (in reply,)—Suppose there were the warranty stated,
that would be a ssparate contract, and be no defence to this - suit.
[ Gartk, C.J., referred to Johnson v. Macdonald (3)] * In truth the
words relied on by the other side, though they are printed in the
paper containing the contract, yet form no part of it whatever,
and never were intended to form pars of it.

[The Court intimated they would inspect the original contract,
before delivering judgment.]

The judgment of the Court (Ganty, C.J., and Wrrson, J.) was
delivered by

Garry, C.J.—Wethink that the judgment of the Court below
is correch, It is satisfactory to haveseen the original coutract;
because it.seems clear that the printed words in: the margin € now
in, course-of landing, &e.,” were merely the common form generally
used’ by the plamtlffs firm, and were not inténded to constitute

O LR7QBD,02 (2 6H &N,10, . (3) 9 M. &W, 600,
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any - part' of this - particular contract. - The argument. therefore 1583
which.was addressed to-us upon those words entirely fails. " CARLISLES,
‘We think that the questions referred to us should be answered N=PFews &
as follows : . The first and fourth questions should be answered v
. R i . HurMOOK
in the affirmative. . The second question of course, does not arise; = Rov.
and as to the third, we do not see that the Nagri writing is at
all inconsistent with the English contract.
The defendants must pay the costs of this reference.

FULL BENCH REFERENCE.

——

Before Sir Rickard Garth, Knight, Chisf Justice, Mr. Justice Mitter,
Mr. Justice MeDonell, Mr, Justice Prinsep, and Mr, Justice Wilson.

Iy No. 308.—TITU BIBI (DerENDANT) 1883
» 9 857 ~MUNSURUNNISSA BIBI (Derexpant) Februwary 28.
» » 858—IBRAHIM MALLA (DureNpant)
v,
MOHESH CHUNDER BAGCHI snxp ormeRs (PLAINTIFFS)*
8ala for arrears of rent—Paini tenure— Darpatii lenuve—Under tenure—
Incumbrance—Beony. Act VI of 1889, ss. 59, 60, 63.

The sale of a patni tenure for ifs own arrears undet ss. 59 and 60,
Beng. Act VIIT of 1869, does not per s¢ avoid the darpaimi temures, but
only renders them voidable at the option of the purchaser.

An under tenure is an incumbrance within the meaning of s. 66, Beng.
Act VIIL of 1860.

‘Tas case was referred tos Fall Benoh by MoDowewLyL and FieLp,
JJ.,0on the 29th of June 1882. The facts are as follows: The
plaintiffs claimed rent as darpatnidar of a certain mehal. The
patni mehal was sold for its own arrears in Pous 1285, (December
1878). and purchased by certain persons who were not made
parties to this snit. The amounts claimed are. arrears for the year
1285 (1878). The' ryots obJented to the guit on the ground that
the patni mehal ‘baving been sold for its own arrears the
darpntm rights had been extmulushed and tliat in conse-
quence they were not liable to pay the rent to the plaintiffs for the

# Fall Bench Reference made by Mr. Justice MoDvnell and Mr, Justice

Tield, dated the 20th June 1882, in appeal from Appellate' Docrees Nos.
808, 357, and 368 of 1881.



