VOL. XXXVIIL] MADRAS SERIES, ‘ 1091

sfiveties and where thraugh mistake, frand or otherwise insuffi- K Re
. . . . ARDTHAN
cient sureties have been accepted. The section is obviously AMBMAM?

inapplicable and the point was not pressed before me, The Tyazor. J
convietions will be set aside and the fines, if paid, will be o
refunded.
8.V
APPELLATE CRIMINAL.
Before My, Justice Spencer and Mr. Justice Ssshagiri dyyar.
JVENKATRAMA AIYAR Axp 1wo oramrs (ACCUSED), 1915,
PETITIONERS, 19‘%‘;’;’({25
o T

KRISHNA AIYAR (CoMPLAINANT), REsPONDENT.*

COriminal Procedure Code (Act V of 1898), 8. 250 and 423—Compensation, order
for— Appenl—Notice to the acoused, order withowt, improper but not illegal-—
Complaints, false as well as frivolous or vexatious.

In appeals under scotion 250 of the Code of Criminal Procedure, notice
ghould ordinarily be given o the accnsed even thongh failure to give notice may
not render the proceedings of the Court fllegal,

Emperor v. Palaniappevelan (1906) LL.R., 29 Mad., 187, approved.

Ambaklagari Nagi Reddy v. Basappa of Medimakulepalli (1910} L.L.R., 33
Mad., 89, followed.

Gurwswami Naicken v. Tirumurthi Chetty (1916) 27 M.L J,, 628, explained.

Alagirisaint Naidy v. Balakrishnasami Mudaeliar (1903) I.L.R,, 26 Mad., 41,
Imperatriz v. Sadashio (1898) LL.R., 22 Bom., 549, In the maiter of the petition
of Umrao Bingh v. Fakir Chand (18381) LL.R., 8 All, 749 and In the matter of
Teacotta Shekdar (1882) LL.R., 8 Calc., 598, referred to.

Section 280 not only vefers to false complaints bub to frivolous and
vexations complaints as well.

Emperor v. Bindesri Prasad (1904) LI.R, 26 All, 512 and Beni M adhub
Karim v. Kumud Kumar Biswas (1903) 1.L.R,, 50 Cale., 123, referred to.

Ram Singh v. Mathura (1912) LLR., 34 All, 354, doubted.

Per SpENCER, J.~—Section 250 does not declare what the powers of an
Appellate Court are in disposing of appeals under clanse (3} of the seotion. It
ig therefere necessary to invoke the aid of section 423 for the purpose,

Per SrsHAGIRI AYYAR, J.—The powers of the Appellate Court to grant
redress have to be gathered from section 428, Section 250 is not self-contained
a8 are sectioug relating to grant of sancbion and to convietions for contempt
(sections 105 and 486). Chapter XXXI of the Oriminal Procedure  Code applies
to appeals against orders u‘nféer goction 230 of the Code.

* Oriminal Revision Case No. 238 of 1814, (Criminal Revision
Petition No. 205 of 1204).
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yexgarRiMA PETITION under sections 485 and 489 of the Criminal

.
ERisHNA.

SPENCER, J,

Procedure Code (Ac‘ov of 1898), praying the High Court to
revise the order of C. G. Avstin,the First-class Sub-Divisional
Magistrate of Kumbakonam, in Criminal Appeal No. 311 of
1018, preferred against the order of P. V. S. Naravans Rao,
President, Bench of Magistrates, Kumbakonam, in Summary
Tyial No. 1944 of 1913.

The facts necessary for the report are set out in the OzpErr
below,

K. 8. Jayarama Ayyar for the petitioners,

The Public Prosecutor for the Crown.

The complainant neither appeared in person nor by ple%dér.

“rexcrs, J.—The question raised at the hearing of the
Revision Petition is whether the order of the Sub-Divisional
Magistrate setting aside the award of compensation to the
accused by the Kumbakonam Bench of Magistrates was bad for
want of notice to the accused.

It was argued in the first pliee that Chapter XXXI of the-
Criminal Procedure Code does mnob apply to appeals againsg
orders under section 250 and therefore that section 422 which
directs that notice of appeals should merely be given to the
officer appointed by Government to reveive notices of appeals
does not govern the case ; in the second place, that in the absence
of any provision for notice the maxim ¢ dudi alteram parten’
should govern the proceedings. .

The first argument will not, in my opinion, hold good, for the
reason that section 250 does not declare what the ppwers of an
Appellate Conrt are in disposing of appeals under clanse § of
the section and it is necessary to invoke the aid of section 423
for this purpose. Section 439 illustrates the difference in this
respect between section 250 and section 195 which has been
held to be a self-contained séetion.

On the second point I agree with the observation of Sir
Soseamuania Avesr, ., in Bmperor v. Palaninppavelan(1), that

- the accused should have notice of the appeal in order that they

may have an opportunity of supporting the order passed in their

- favour.

(1) (1906):T,L.R., 20 Mad., 187,



YOL, XXXVIIL] MADRAS SERTES. 1093

Tt seems to be an’anomaly which might be cured when the
Criminal Procedure Code is amended that 10 provision should he
made for notice to the person most interested in the order being
upheld in the case of an appeal being preferred against an order
of compensation passed by a Second or Third-clags Magistrate,
but that if such an order is passed by a IMirst-class Magistrate
and the matter i taken to the High Court for revision of his
order, section 439 (2), strictly construed, will malke it imperative
that notice should go to the ascused.

A bench of two learned dudges of this Conrt have held that

,_ntw“ to the accused is not imperative in the case of appeals
under section 250 [dmbakkagori Nogi Reddy v. Basappa of
Medimakulapalli(1)], and this i3 probably what was meant by
another Bench in Guruswami Nutken v. Tirumurths Chetiy(2),
when they declared that the accused has no right of andience in
such an appeal.

In the former case the Court deelined to interfere in revision
on the ground thab there was no illegality, and I consider that I

“am bound by that decision, although I am aware that in respect
of orders passed under other sections of the Code which do nof
contain a direction for notics to be given, Courts have sometimes
interfered in vevision with orders that are mercly improper but
not illegal for want ot notice, following the general rale that an
order should not be made to a person’s prejudice without giving
him an opportunity of being heard, e.g., Alagiiisami Naidu v.
Balukrishnasami Mudaliar(3y, Imperatriz v. Sadashiv(4), In

- the matter of the petition of Umrao Singh v. Fakir Chand(5) and
In the matter of Teacotta Sheldar(6).

Here the Sub-Divisional Magistrate’s order, besides being
improper for want of notice to the accused, requires to be set
aside for anotherreason. He says he finds it difficult to conclude
that the complainant’s sbory must necessarily have been false,
The Bench held that it was vexatious. No doubt an accusation
may be false as well as frivolous and vexatious [Beni Madhab
Koarvm v. Kumud Kumar Biswas(7)] bus it is necessary to find

(1) (1910) L.I.R., 83%ad., 89. (2) (1915) 27 M.L.J., 629.
(8) (1803) LL.R., 26 Mad., 41. (4) (1898) LL.R., 22 Bom., 549, .
(5) (1881) LL.R,, 8 AlL, 749, (6) (1882) L.L.R., 8 Cale,, 308,

(7) (1908) I.L.R., 30 Uslo., 123,
76
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whether itis or is not frivolns or vexatiods. As the Appellate
Court bas not deeided this, aud as the Pablic Prosscutor says thab_
he does not wish to support the order, I would divect the
Appell.te Conrt to rehear the appeal after giving notice to the
accused. :

SESHAGIRI AvvaR, §.—The Bench Magistrate of Kumbakonam
directed the complainant to pay compensuation to the accused on
the ground “ that the complainant only wanted to vex and annoy
the accused.”” On appeal, the Sub-Divisional Dlagistrate
reversed this order because he was unable “to coucluds from
the records that it (the complaint) must necessarily have bren
false” This judgment is wrong. As was pointed ot in
Emperor v. Bindesri Prasad(l), section 250 nob ounly refers to
false complaints, but to frivolons and vexatious complaints as
well. Tt is open to doubt whether the view taken in Fam Singh
v, Muthura(2) that the section does not deal with false accu-
sations, bubouly with vexatious complaints, is correst. llowever
as the Appellate Magistrate has not found that the complaint
was not vexatious, his order must be reversed.

The question now arises whether in vehearing the appeal, the
Sab-Divigional Magistrate should not give notice to the accused,
L feel no dount shat even though failure to give notice may not
render the proceedings of the Court illegal, it would certainly
affect their propriety. Under section 433 of the Code of
Crimival Proceduve the superior Courts are invested with powers
not only to set aside incorrect or illegal orders of the Courts
below, but also to examine the propriety of any finding, sentence
or order. This language has been deliberately used 0 enable the
higher authorities to see that no violation of natural justice takes.
place and that no order to his prejudice is passed behind the hack
of a person who is interested in upholdiug it. It wuas on this
principle that a Full Beuch of this High Court in dlugirisams
Naidu v. Balokrishnasani Mudaliar(3) interfered with an order
of discharge. BSir S. Suscammasta Avyaw, J., in Bmpzror v,
Palariappavelan(+) bases his decision upon the ground thab
justice requires that a party to be affected by an order should
have an andieuce before it is vacated to his prejudice.

(1) (1504) LL.R., 26 A1, 512, (2) (1912) LL.R, 34 All,354.
(8) (1908) LL R., 26 Mad,, 41.  (4) (1408) LL.R., 29 Mad., 187
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A greab deal of th® argument before ns was directed towards
showing that Chapter XXXI of the Code of Criminal Procedure
relating to crininal appeals i not applicable to appeals in
compensation cases. I am not convinced that this contention is
sound, The learned vakil for the petitioner argued thatthe use
of the word in section 250, clause (3) “ as if snch complainant had
been convicted,”” would nob impors the provisions of the appeal
chapter. The powers of the Appellate Court tu grans redress
have to be gathered so far as I am able to see from section 423.
Section 250 is not self-contained, as are sections relating to the
grant of sanction and to convictions {or contempt (sections 195
and 486, I am not prepared to hold that Chapter XXXI does
not apply to compensation appeals.

The learned Public Prosecutor argned that as section 422 only
provides for a notice of appeal to the officer appointed by the
Local Government, 16 negatives the contention that notice should
go to any other person, This section does not say thut others
are not to have notice. It imposes a necessary condibion. It
does mnot override the principles of natural justice and of

jurisprudence.
It an order for compensation is passed by a First-class

Magistrate, the injured party can seek redress only uvder the
revisional powers of the High Court. When a petition from a
complainant is entertained, notice under clause (2) of section
439 must go to the accused. I cannot accede to the contention
of Mr. Grant, that the term accused in that sub-section will not
inclade an accused who had been acquitied and to whom
compensatidn has been awarded. If in passing orders on revi-
sion, an accused to whom compensation has been given has to
be heard, it does not stand to reason to hold that he is not
entitled to a hearing when an appeal is preferred by the com-
plainant, Section 422 does not, in my opinion, compel us o
introduce any such anomaly.

I respecifully agree with the observabions of Sir ArNowp
Waite, Od., in In the matter of Byravalu Naidu(l), that the
principle of giving compensation is to recompense by way of
damages the party Wll.O has been vexatiously dragged before a
Criminal Court. Clanse (5) of section 250 supports this view.

(1) (1908) L.L.Ry 26 Mad., 127,

VExka-
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If this is correct, it would be improper to tleprive a man of what
has been awarded to him without giving him an opportunity of
supporting the decision in his favour.

The decision in Amhakkagart Nagi FEeddy v. Basappa of
Medimakula)alli(1) does not disapprove of the dicfum of Siv
S. SUBRANMANTS ATYYVAR, J, in the earlier case. In Guruswami
Naicken v. Tirwmurthe Chetly(2) the only question was whether
the Public Prosecutor should have had uotice. T do not take
these decisions to lay down as & rale of law that the accused to
whom compensation has been awarded is not entitled to notice
before the order in his favour is-set aside. It may he that the
legislature should provide specifically for notice. But o fthe
law at present stands, [ am unuble to agree with the contentions
of the learned Public Prosecutor that the accused is not entitled
to be heard in the Appellate Court. "The First-clags Magistrate
should give notice to the accused before disposing of the appeal.

C.M.N,

ORIGINAL CIVIL.
Before Mr. Justice Bakewell.

KUNTHALAMMAL (Prawtine),
.

P. N, K. SURYAPRAKRASAROYA MUDALIAR
et al (DpreNpANTS), ®

Will—Construetion—Money belonging to testotor but not knowu to him ~Residuary
clause, ot passing by—Rule of construction of vesiduary clause, in a will
made in the town of Hadras.

A testator in the town of Madras after stating in the proliminary clauses the
properties moveable and immovenble to which he was entitled and which he by
ubsequent clauses in the will bequeathed to varions beneficiarien and legatees,
finally made a beguest in the following terms: “the sum which may be laft after
deducting the above mentioned legacieg and such othor expenses shall be utilised
in my name for pooja and other charities in Vytheswarar temple,” Unknown
to the testator there was o sum of Rs, 4,000 lying to his credit with the Royis-
trar of the High Court, which, after his death was pald to his executor on his
application.. In this suib by the widow of the testator for administration of the
estatbe,

(1) (1910) LL.R., 88 Mad,, 89. (2) (1916) 27 M, L Jr; 629,
* Civil Suit No. 274 of 1914




