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APPELLATE CRIMINAZL.
Before Mr. Justice Tyabji.

1914, Re EARUTHAN AMBALAM axp anornsrR (Ac¢cusEp Nos. 1 awp
March 18 i JOPIN Q%
and 2), PETITIONERS,
April 23, :
Oriminal Procedure Code (Act V of 1898), sa, 90, 801 and 537—Adrrest under

seetion 90— Bond for appearance—8ection 501, applicability of.

A warrant purporting to be issued nunder section 90 of the Criminal PraQ__
codure Codo (Act V of 1808) for the arrest of an accused person “who hés been
let out on hig own bond is iilegal ucless the Court vecords its reasons as
required by the section, The omission to do so is an irregulavity not cured by
gaction 587 of the Code,

Soction 501 of the Code applies only to cases where there are sureties and
where throngh mistake, fraud or othexwise insufficient sureties have been
accepted ; it does not apply to a case wheve there are no such grounds,

PeriTioss under sections 435 and 439 of the Criminal Proce.
dure Code (Act V of 1898), praying the High Court fo revise
the judgment of A, RaMACHANDRA Avvag, the Sub-Divisional
Magistrate of Devakkottai, in Criminal Appeal No. 41 of 1913,
preterred against the sentence of V. SeiNrvasa AYYAR, the
Second-class Magistrate of Tirappattur, in Calendar Case No.
505 of 1912, .

The petitioners, along with some others, were accused in
Calendar Case No. 115 of 1912 on the file of the Court of the
Stationary Magistrate at Tiruppattur and were convicted of an
offence under sections 147 and 342, Indian Penal Code, excepb
the first petitioner who was acquitted. The second petitioner
did not appear on the day the judgment was pronounced; but
subsequently appeared and was bound over to appear whenever
required. There was a change in the magistracy soon after and
the judgment against the second petitioner was pending. Mean-
while, the Sub-Inspector of Police who was in charge of the case

“ represented to the acting Magistrate, Tiruppattur, thatthe second
petitioner waslikely to emigrate o Rangoonand must be arrested
at once. - A warrant of arrest wasissued farthwith which led to

* Criminal Rovision Case No 788 of '1913 Criminal Revision” Pobiti .
) * b .
620 of 1918). ( evislon' Petition No,
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the arvest of the secord petitioner. The first petitioner forcibly
dragged him away. The Second-class Magistrate of Tivuppattur
convicted both the petitioners of offences under sections 225
and 224, Indian Penal Code.  The lower Appellate Court con-
firmed, the conviction. The petitioners preferred this revision
petition.to the High Court.

T. Ranga Achariyar and R. Kuppuswami Ayyar for the
petitioners.

0. Sidney Smith for the Publie Prosecutor for the Crown.

Re
Karvrran
ANBaTAM.

OrpER.—The guestion to be decided is whether the first and Tyasr, J.

second aceused were rightly convicted under sections 225 and
294 3t the Penal Code for resistance or obstruction to lawful
apprehension respectively. ‘

The second accused was the person who was heing appre-
hended. The case against him, it is common ground, depends
upon the evidence of the first witness for the prosecution. It
has been read out to me and T am of opinion that it discloges no
cage against the second accused of his having intentionally offered
any resistance or illegal obstruction to the lawful apprehension
of himself.

T am not prepared to say however that there is no evidence
of his* baving escaped or attempted to escape from custody in
which he was detained assuming that e was lawfnlly detained.
Ile was in custody ab the time when the first acensed and others
came bto rescue him. TFhough the direct evidence is that the
others “ took him away,” from that fact the inference that the
second accused escaped with the assistance of those who “took
him away ” is not very violenb or unreasonable.

The result is that I am nob prepared to interfers on the find-
ing of fact that the second accused escaped from lawful custody
assuming that the custody was lawful,

The next question is whether the second accused was in
lawful custody. He had heen let out on his own bond to appear
in the Court.

The Magistrate refers to the subsequent proceedings in his

cross examinabion in the following terms i~ .
“Tissued the Warmni, (Bxhibit A) on the written requwﬂmn
of the Sub-Inspector 3t I remember mnht When I issued the
warrant T dzd not ascertain whether the second accused had
_executed a bond for his appearance whenever required before
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this Court. I do not remember to have recorded any reasons for
issning the arrest warrant.”

The warrant issued was in Form No. Il under Schedule V
to the Criminal Procedure Code which purports 0 have some
reference to section 75 of the Criminal Procedure Code. That
is the common form. Jt is argued before me first that
the Magistrate must be taken to have proceeded under
section 90. Several objections arve taken to this argument.
One is that section 90 requires reasons o be recorded and
this' has not been done. I am of opinion that the warrant
was vitiated by this fact. It is argued that the omission
o do so is such an irregularity as 18 contemplatcd in”
gection 537 and that the convietion shonld not for that reason
be quashed. I think however that assuming that section 90
applies to a case of this kind the recording of reasons is a neces-
sary preliminary to the exercize of the jurisdiction and the
omission to do so cannot be overlooked. In this commection I
must advert to the provisions of sections 91 and 92, The lattey
gection has reference to the case of a person who is bound by a
hond to appear in Courf. It provides for a warrant only in case
the person does nob appear at the time when he is bound o
appear, it does nob therefore apply fo a case like the present
where prior to the time for appearance arrest by warrant is
sought to be effected. Section 92 not being directly applicable,

- T will assume (without expressing any opinion on the point) that

Mr. Smith’s argument for upholding the conviction was sound
and that in such a case ag the present a warrant {or arrest under
section 90 may be lawfully issued. If so it seems to -me that it
is in effect setting aside the previous order of the Court by
which the accused was let out on his own bond. The legislature
requires in such a case that the reasons for proceeding by warrant
should be recorded in writing, Ibis on this ground that, assum-
ing the warrant was as a matter of fact purported to be issued.

- under section 90 and assuming that it conld lawfully be issued

under the section, it is a necessary preliminary for the exercise
of the power that reasons should be given in writing; and
failure to do so vitiates the warrant in my opinion.

Another argument taken before me was that the warrant

- could have been issued under section 501 of the Criminal Proce-

dure Code. Section 501 applies to a case ywhere “there are
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sfiveties and where thraugh mistake, frand or otherwise insuffi- K Re
. . . . ARDTHAN
cient sureties have been accepted. The section is obviously AMBMAM?

inapplicable and the point was not pressed before me, The Tyazor. J
convietions will be set aside and the fines, if paid, will be o
refunded.
8.V
APPELLATE CRIMINAL.
Before My, Justice Spencer and Mr. Justice Ssshagiri dyyar.
JVENKATRAMA AIYAR Axp 1wo oramrs (ACCUSED), 1915,
PETITIONERS, 19‘%‘;’;’({25
o T

KRISHNA AIYAR (CoMPLAINANT), REsPONDENT.*

COriminal Procedure Code (Act V of 1898), 8. 250 and 423—Compensation, order
for— Appenl—Notice to the acoused, order withowt, improper but not illegal-—
Complaints, false as well as frivolous or vexatious.

In appeals under scotion 250 of the Code of Criminal Procedure, notice
ghould ordinarily be given o the accnsed even thongh failure to give notice may
not render the proceedings of the Court fllegal,

Emperor v. Palaniappevelan (1906) LL.R., 29 Mad., 187, approved.

Ambaklagari Nagi Reddy v. Basappa of Medimakulepalli (1910} L.L.R., 33
Mad., 89, followed.

Gurwswami Naicken v. Tirumurthi Chetty (1916) 27 M.L J,, 628, explained.

Alagirisaint Naidy v. Balakrishnasami Mudaeliar (1903) I.L.R,, 26 Mad., 41,
Imperatriz v. Sadashio (1898) LL.R., 22 Bom., 549, In the maiter of the petition
of Umrao Bingh v. Fakir Chand (18381) LL.R., 8 All, 749 and In the matter of
Teacotta Shekdar (1882) LL.R., 8 Calc., 598, referred to.

Section 280 not only vefers to false complaints bub to frivolous and
vexations complaints as well.

Emperor v. Bindesri Prasad (1904) LI.R, 26 All, 512 and Beni M adhub
Karim v. Kumud Kumar Biswas (1903) 1.L.R,, 50 Cale., 123, referred to.

Ram Singh v. Mathura (1912) LLR., 34 All, 354, doubted.

Per SpENCER, J.~—Section 250 does not declare what the powers of an
Appellate Court are in disposing of appeals under clanse (3} of the seotion. It
ig therefere necessary to invoke the aid of section 423 for the purpose,

Per SrsHAGIRI AYYAR, J.—The powers of the Appellate Court to grant
redress have to be gathered from section 428, Section 250 is not self-contained
a8 are sectioug relating to grant of sancbion and to convietions for contempt
(sections 105 and 486). Chapter XXXI of the Oriminal Procedure  Code applies
to appeals against orders u‘nféer goction 230 of the Code.

* Oriminal Revision Case No. 238 of 1814, (Criminal Revision
Petition No. 205 of 1204).



