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APPELLATE GIYIL.

Before Mr. Justice Wallis and Mr- Justice Sadasiva Ayyar, 

PASUMARTI PATID AN N A (Third Defendant), Appellant,

V .

G-ADI LAKSHM I5rAEASAM ¥A and pope oth-ees (P laintiff 
ato D efendants N os. 1, 2, 4 and 5), R espondents.*

Civil Procedure Coile {Act V o f  1908\ ss. 4,7 and 50, 0. HIT, r. QO— Tramifer of 
decree to another Court— Judgment-debtor, death of— Application to bring in 
l&gal representatives— Jnrii:dici{on of such Court— Minor legal represPiUaiivs-—  ̂
Gnarclim ad litem, not a^Tpointed— Sale in execution— Decree-holder and 
aiiciion-'purchagiir, fraud of— Sale, mliditij oj— Jpplicaiion under Order 
XXI, rule ZO— Conversion into a suit— Biut for setting aside, if necessary—  
limitation. Act ( I I  oJ 11)08), arts. 22, 95 and l66 ~ S u it fur other reliefs 

on the ground of fraud, if  maintainaUa.

The first; defendant obtamed decrees in two suits, viz., Original Suits 
IsToa, 555 and 559 c-f 1903 on IKe file o£ the District Mun^if’s Court of Viaia- 
Hagram against one 8, the Imsband of the plaintiff and the second defendant. 
8  died subsequent to tbe passing of the decrees, which ^rere transferred to 
the District Munsif’s Conrfc of Rajam for esecntion. The first defendant filed 
an application in tlic latter Cotirt for bringing on thu record tha plaintiff 
and the second defendant as the legal representatives of the deceased 
judgment-debfcor and for esecntion of the decrees. The Court passed an order 
aa prayed for. The plaintiff (the jcnior Tvirlow of S) was a, minor ac the tim& 
of the application and srtlt̂ , but she was placed on the recoid as thongh she 
wero a -mfljor fsriihont a guai-dian ad litem to act for hsr, though both the first 
defendaut (the decree-holder) and the third defendant (the auction-pnrchaser) 
know a.t the time that she was a minor. The second defendant (the co-widow) 
had then ceased to have any interest in her husband’s estate. The decree- 
bolder applied for pale in Original Suit Fo, 5S5 of 1903 of properties wMoh 
were attached in bcth the aforesaid decrees. The third defendant, -who bid 
for the properties for Rs. 601, caused the sale to be stopped in Original Puit 
No. 555 of 1903 ; tlae first defendant in collusion with, the third defendant 
bfought them to B a le  in Original Suit Fo. 559 of 1903, the re-Berve price ’was 
rednoed to B,?. 200 aiid tlie third defeodant purchased the property for Es. SO l; 
the esecQting C3otirt was not informed of the sale in Original Suit No. 655 of 
1903 and o£ the third defendant’s bid fvr Es, 601 therein. The Bale was held on 
19th October 1906 and was confirmed on 23rd January 1907. The plaintiff 
(who attained majority in July 1907) filed an application on the 16tli March 
1908 in Original Snit No, 559 of 1903 under section 47 of the Code of Oiyil 
Procedure for setting aside the sale and for a declaration that the sale was 
in-valid and for other reliefs. The petition was converted into a suit under
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the provieions of section ^ 7  of the Civil Prooednre Code. TK© defendants Pi^lBANNA 
contended that the sale vvas vaJidj that iti any event the sale had to he set aside, 
and that both the application nnder section 47 of the Civil Procedure Code naeasamma*
and the suit were b&rred by limitation under articles 162 and 12 of the Limita“ 
tion A ct respectively.

Held, that the plaintiff, who had no gnardian ccZ litem appointed for hex in 
the execntion proceeding's ivag not a part^ to the suit in "vvhicii the sale was 
made, and tvas entitled to  bring a snit for a declaration that the sale wa,s not 
Mnding without xegaxd to the proTisiona of section 47 of the Civil Procedure 
Oode.

That the plaintiff not having been a party to the suife and not having been 
Biifficiently represented by any one who was a party, the sale was not binding 
on the plaintiff and did not require to be set aside,

/r M t  the suit which "was instituted ■within three years of the plaintiff’s 
attainment of majority was not barred by limitation.

P er S a d a s iv a  A y v a b , J .— When a  Jndgment-debtor has to set aside a  sale 
of his property for frand of the decree-holder or of both himself and the 
auction.pnrchasei', lie can only apply nnder Order XXTj rule 90 of t ie  Ciyil 
Procedure Code, subject to the limitation prescribed in article 166 of the 
IiiTnitation A ct; hnt lie may be entitled to bring a snit for other appropriate 
reliefs on the ground of fraud against the decree-bolder and the aTictioii" 
purchaser, such as for damages or for injunction, subject to the limitation 
prescribed in article 95 of the Limitation Act.

Second Appeal a.gaiiist the decree o f  V . Y . S . A ta p h a n i, the 
acting Teniporaiy Subordinate Judge of Vizagapatam^ in. Appeal 
No. 205 o f  1913, preferred against tlie decree o f C. R. V en ea- 
TESWARA A yyar, tlie District Mungif of Rajam, in Original Suit 
No. 407 of 1909.

Tlie facts of tlie case appear from  tlie- judgm ent of W ^iirs, J.
K. Srinivam Ayijangar and V. Ramesam for the appellant.
T3ie HonouraM e Mr. B ..N , Sarma for tlie first respoadeut.
W alliS;, J .— This is a Second Appeal from the decrees of Walms, j .  

the lower Courts declaring that the sale in  exenution o f the 
decree in Original Sait N o. 559 o f 1901; on the file o f the 
District Mnnsif of Yizianagram  was not hindirig on the plaintiff.
The present plaint was presented as a petition in that suit, bat 
was registered as a plaint in a sep^Jrate suit tmder the new pro- 
Yision in section 47, Civil Procednre Code.

The facta may be briefly stated, The present fiiBt defendant 
had obtained decrees against plaintiff’s husband in two suits 
Nos. 555 and 559 ^of 1903^ and after his death, h is tw o 
widowSj the plaintiff and the second defendant ■were brougLt on 
record a s jiis  legal representatives by tlie Conrfc o f the D istiict 
Mttnsif o f Kajam to which the decrees had beea transfejied fpi;
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P a tid a n n a  execution. One of t i i e  groimds taken b j  tlie plaintiff is that the
Lakmmi- Court to wliicli the decrees had been transferred for execution was

KABASAMMA. proper Court to briag on legal representatives o f  a
WAX.LIS, J. deceased party^ as decided b j  the Full Bench in Swaminatha 

Ayyar v. Vaiclyanatha SastriQ.), and that the order was a nullity. 
It is, however, unnecessary to consider this point, as the sale has 
been held not to be binding on another ground. The main ob jec­
tion to the sale is that, as found by  the lower Courts, at the time 
when the plaintiff and the second defendant^ the o0“widow^ were 
brought on the record and at the date of fche sale on 19fch October 
1906 the plaintiff was a minor only attaining her m ajority in 
July 1907, while the other widow, the second defendant^had 
ceased to have any interest in the estate of her deceased 
husband. The plaintiff was admittedly impleaded as a major 
though, according to the finding, the first defendant^ decree- 
holder and the third defendant, the auction-purchaser, both 
knew she was a minor. The attached properties which were 
sabjeot to mortgages were first pat ap for sale by the first 
defendant in execution of Ms decree in Original Suit No. 555 
o f  1903 on the iSfch October 1906. The properties were put up 
at Es. 600 and the sale list (E sliibit H) shows that there were no 
bidders on the 16th., 16th and 17th and that on the 18th the 
present third defendant bid Es. 601. This sale was stopped at 
the instance, it is said, of the third defendant because certain 
other decree-holders had applied for rateable distribution in the 
suit, a matter which was no business of his j and on the follow­
ing day, the 19th^ the first defendant applied orajly to the 
District Munsif in the other suit, No. 559 of 1903, and, on 
the plea that there were no bidders, got the reserve price reduced 
to Es. 200, without telling the District Munsif of the sale in 
Original Suit No. 555 of 1908 and the bid of Es. 601 by the third 
defendant. The properties were then put up to sale in Original 
Suit No. 559 of 1903' and knocked down to the third defendant 
for Es. SOL

The Subordinate Judge has found, in my opinion rightly, 
that this was a fraud upon the plaintiff. The properties should 
have been sold in execution of the decree in Original Suit 
No. 655 of 1903 in which they were first p u f  up for sale, wLen the
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first defendantj as deoree-iiolder in Orig-inal Suit No. 559, could patidanna 
if so minded, have applied foe rateable distribution of fclie sale- -  
proceeds; and the conduct of the first defendant and the third nabasahma', 
defendant in proceeding with the sale in the second suit and valms, j . 
getting the reserve price reduced by suppressing from the Court; 
what had happened at the first sale amounted to a fraud upon 
the plaintiff. This fraud is not without some bearing on tliQ 
main issue in the case^ because, in view of what happened in the 
absence of any proper representation of the judg-ment-debtorj it 
cannot be said that the plaintiff was not prejudiced b y  the omis­
sion to bring her properly on the record.

* T^ie respondent relies on two decisions of the Privy Council 
in Khiarajmcbl v, jDaim{l) and Mashidunnisa v. Muhammad 
Ism ail Khan{2) to show that the sales are wholly void against 
the plaintiff because she was not properly represented, while the 
appellant relies on the decision of the Privy Oouncil in Malkarjun,
V. Narhari^S) and on certain observations in Kadir Mohideen 
McumTihayar v. Muthulirishna A y y a r (i) . In  m y opinion the 
decision in MaXku,rjim v. NarhaTi{^) has no bearing on the 
present case. In that case a party;, who was brought on as legal 
representative, objected that he was not the legal representative, 
but the Court decided that he was, and their Lordships held 
that, in view of this decision which was within the jurisdiction 
of the Court, the sale could not be treated as a nullity even 
against the real representatives of the deceased who afterwards 
came forward. Their Lordships also held that, if  the suit could 
be regarded as one to sat aside the sale, it was barred by 
article 12 o f the Limitation A ct.

On the other hand in Khiarcijmal v. D aim (l)  one Amirbah;Bb, 
a minor, the legal representative, o f one Naurez, was sued by his 
guardian, one Alahnauraz, who was not his guardian in fact, and 
had not been appointed as his guardian ad litem, and the Court 
held that . . . Court sales in execution of the decrees obtained
in these suits were not binding on the estate o f the deceased 
Naurez or the minor, but were without jurisdiction and null and 
void. In  the course o f the judgm ent, their Lordships no doubt 
say that the absence from  the* record o f one o f  the legal

(1) (1905) I.L.B.., 32 Oalc., 296 at p. 314 (P.O.).
(a) (1909>I.L .R ., 31 All., 573. (S) (1901) I.L.K., 35 Bom., 33^,

(4i) (1903) 26 Mad,, 230,
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P̂ yidank-a representatives of a deceased judgm ent-debtor is not always 
liAKsHMi- sufficient reason for disturbing judicial sales wMcli otherwise liav^ 

jfABAsAMMA. l^eon proj^erlj conducted. The Indian Courts ” , their Lordships 
W a l l i s ,  J. say  ̂ have properly exercised a wide discretion in allowing the 

estate o£ a deceased debtor to be represented by one member of 
the family, and in refusing to disturb judicial sales on the mere 
ground that some members of the family, who were minors, were 
not made parties to the proceedings, if it appears that there was a 
debt justly due from the deceased, and no prejudice is shown to 
the absent minors.”  But these observations do not cover such 
a case as the present in which, according to the findings, the_ 
other widow who was brought on the record had. ceased to 
have any interest in her husband’s estate, and the sal© itself was 
a fraudulent one. An endeavour has been made to distinguish 
that case from the present on the ground that the decrees 
-themselves were nullities owing to the minor defendant not having 
been properly represented, whereas in the present case the 
decrees were duly obtained against the deceased judgment- 
debtor. The still more recent decision of their Lordships in 
Rashidmnisa v. Muhammad Ismail Khan(l) shows that there 
is no substance in this distinction. In that case, as in the 
present, the suit was brought to declare the nullity as against 
the plaintiff of certain sales in execution of decrees against a 
deceased person in which the minor plaintiff had been brought 
on as the legal representatiye of t ie  deceased judgm ent-debtor. 
In two instances he had been represented by a woman who, 
as such, was not qualified to act as guardian ad litem, and in 
the third by another person whose interests were adverse. Their 
Lordships held that the plaintiff had never been a party to any 
of these suits in the proper sense of the term. They further 
held that a minor brought on in this defective manner was not a 
party to the suit within the meaning of section 244  ̂ new 
section 47, Civil Procedure Code, and did not come within the 
operation of that section.

It follows from this decision that the minor -here, who bad 
no guardian ad litem at all, was not a party to the suit in which 
the sale was made, and that she was entitled to bring the 
present auifc to declare it not binding without regard to the
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proYisions of section 47, Civil Procedure Code. I t  folio'ws also payidinni 
from  tlie two decisions last mentioned that the plaintiff, not 
haying been a i3arty to that suit, and not having heep. sufficiently k a h a s a m m a .  

represented by any one who was a party seeing that the other Walus, J. 
widow had ceased to  have any interest in the estate, the sale 
was not binding on her, and - does not require to be set aside.
W hat has been already said disposes of the question of limita­
tion as the new article 166 and article 12 are alike inapplicable, 
and the suit which was instituted within three years of the 
plaintiff’s attainiaent of majority is nob, barred. The appeal is 
clisnyssed with Costs.

Sadasiva AyyaBj J.— The third defendant is the appellant. Sabasiva 

The plaintiff is the principal respondent. The material facts AxyaBj J. 

might be shortly stated thus :•—
The plaintiff is the secoud widow of the judgm ent-debtor in 

Original Suit No. 559 o f 190J. The decree in that suit was 
transferred from the Vizianagram, District Munsif's Court to the 
Eajam  District M unsif’s Court for execution. The Rajam 
Di,strict Munsif’ s Court on the application of the deoree-holder 
(the present first defendant) allowed execution against the 
plaintiff (junior widow) and the second defendant (senior widow).
Under section 234 o f  the old Code (section 50, clause 1 o f the 
present Code) it was to the Court which passed the decree to 
which the application by the deoree-holder to execute tiie decree 
against the widows of the judgm ent-debtor ought to have been 
made and it is that Court which ought to have passed the order 
allowing execution. H owever, the Bajam District Mansions 
Court somehow passed the order.

Another defect in that order was that, while the two widows 
jointly represented the estate o f the deceased judgm ent-debtor 
(each of them representing half the said interest) the deoree- 
holder admitting this fact and knowing that the plaintiff 
(junior wid.ow) was a minor, represented to the Rajam D istrict 
Munsif's Court that she was a major, brought her on record as a 
major and conducted execution proceedings against her and 
brought, to sale the plaint properties including hex m oiety o f 
the interest thereon ^  i f  she was a major. The third defendapt 
purchased the two moieties o f  the two widows in the Gourt- 
auotion sate, he also knowing that she (the plaintiff) was a ;
3 ^  (third defendant) and the deei^B'hoIdesJ'
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0. (fclie first defendant) were also guilty of some o tier  fraudulent 

acts fas found by tliG lower Appellate Court) in connection with 
this Oourt-auction sale.

place on 19th Octoher 1906 and it was con­
firmed on the 23rd January 1907. The present suit was brought 
on the I3th March 1909 praying for the follow ing re lie fs :—
(a) that the Court-auotion sale of 19tli Octoher 1903 may be set 
aside^ [1) that it may he declared invalid, (<?) that such further or 
other reliefs might he granted, and {d) that coats might he 
awarded.

The lower Courts have granted the reliefs prayed for b y  the 
plaintiff. I  ought to have mentioned that the plaintiff asked for 
the aboye reliefs, not by a plaint in a regular suit but by an 
application put in under section 47 of the Civil Procedure Code, 
which application was converted into a suit by the District 
MunsiPs Court of Rajam.

So far as the merits are concerned, I  need only say that on 
the findings of the- lower Appellate Court, the plaintiffc' was 
entitled to a decree as the Court-aiiction sale was brought al)Out 
by the fraud of the decree-holder and tie  Oourt-auction-purohaser 
(a fraud having tAvo branches, one directed against the plaintiff , 
the junior widow of the judgment-dehtor, and the other 
directed against the executing Oourt which was wilfully kept in 
ignorance of the fact of the plaintiff^s minority and of the oifer 
of the Court-auction-purchaStir in another suit (the decree in 
which was simultaneously executed) of three times the purchase- 
money for which it was ultimately knocked down. The plaintiff 
also relied on the contention that the District M unsifs Court o f 
Eajam had no jurisdiction to allow execution against her as the 
legal representative of her husband as that Oourt was not the 
Court which passed the decree. H aving regard^ however, to 
the decision of Benson and MiiiME, JJ., in Thamboo P iila i v. 
Bfiramulu No,idu{\^ to the effect that an order of the exectiting 
Court allowing execution against the legal representatives of the

- jndgment-debtor is not void, in other words, that the defect o f 
jurisdiction in the executing Court is not such a defect in the 
larger sense as makes its order wholly itfeffectual, I  do not 
think that the plaintiff is entitled to succeed on that technical 

. ground alone.

(1) (190?> 17 300,



Another ground on wjiicli tlie plaintiff (respondent) asks us Payidahwa 
to uphold tlie decision of the lower Court is that as the plaintiff lakshmi 
was not represented b y  a guardian in. the execution proceediiLgs t̂ab̂ samma. 
she w as no party at all to t te  proceedings and the sale there- Sadasita 

under, that it is on ly a person who was a party to the execution 
proceedings that is obliged to set them aside and that .a person 
in the position of a stranger to the proceedings need only 
obtain a declaration that the proceedings have not affected her 
rights. Though the plaintiiJ also prayed in her plaint for setting 
aside the sale, that prayer may be treated as a surplusage and 
the 0O.it may be treated as a mere suit for a declaration o f the 
invalidity of the sale as against the plaintiff^s lights in  her 
husband’s properties.

In  answer to this contention of the plaintiff, the appellant 
urged that according to the decision of the P riyy  Council in 
Malkarfun v. iVa,Wiari(l) the legal representative of a deceased 
Jadgraent-debtor ought to have the execution sale set aside b y  
proper proceedings even though he was not made a party to the 
exeoutiou prooeedinga and even though a wrong_ party had been, 
joined as such legal representative ; that on similar reasoning, 
a minor who was brought in as legal representative, but for 
whom a guardian was not appointed must also have the sale set 
a&ide b y  proper proceedings and should not be allowed to treat 
it as invalid as against her without a positive cancellation o f the 
sale and that this rule o f law applies fortiori in. a case like the 
present where a oo-widow, one of the legal representatives, was 
a major and was on the record. The rejoinder ofp laiutiS  to this 
contention of appellant is that though in the absence o f fraud or 
collusion, where a Court and a decree-holder treat a person who 
is not the legal representative of the deceased Judgmeiit-debtor 
as such legal representative or treat one of several legal repre­
sentatives as the sole legal representative and conduct execution 
proceedings, such execution proceedings ought first to be set aside 
b y  the true legal representative or b y  those legal representa­
tives who had not been added as such by  proper proceedings, 
that that rule does not apply to a case where the decree-holder 
and the Court did par|)orfc to bring in  the proper legal representa­
tive (or one of the proper legal representatives) who w as;a
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Patidanwa minor as representing respectively tlie whole or a portion o f tlie 
Lakshmi estate of the deceased jadg'iaient-de'btor but had not put him or ' 

KAR̂ LSflMMA, ]ier properly on the record by appointing a guardian to act for 
Sadasita Mm. or her in the execution proceedings and that this non- 
AiYk-R, j ,  appiicahility of 'the rule laid down in Malhatjun y. Narhdri(\)^ 

becomes more pronoanced as, in this case, it was through 
the decree-holder’s fraud and not through his mere ignorance 
that the minor legal representative was not represented hy a 
guardian. I  think that this contention of the plaintiff in 
rejoinder ought to be accepted. In the Privy Council case 
in BasJiidunnisa v. Muhammad Ismail E]ia7i{2), not only; the ' 
decrees obtained against a minor without a proper guardian 
having been appointed for her but even Court auction sales held 
o !  the interests belonging to a minor legal representative 
(among the several legal representatives of a deceased judgm ent- 

‘ debtor) were treated and declared invalid in the suit brought 
by the said legal representative. Mr. V . Ramesam who partly 
argued the appellant^s case with acuteness and persistence ; 
contended that Bashidunnim  v , Mvkammad Ismail Kha,n{2)y 
did not decide that even such a minor legal representative 
need not have the sale set aside by proper legal proceedings and 
need only sue fox deolaration of the invahdity of the Court auction 
sales as against her interests, I have carefully read through that 
judgment. In  the Court ol First Instance in that case, the suit 
Beems to have been brought (seethe report at page 572) for a 
declaration that the decrees and sales were invalid and also for 
the relief that they should be set aside so far as the plaintiff was 
concerned. Thus, as in the present case, there seem to have been 
prayers for a declaration of invalidity and* also for setting aside, 
(It  is nofcj of course, surprising that plaintife in such cases are 
not clear in their own minds as to whbther there is a necessity 
for a positive cancellation through Court of such sales and decrees 
or whether mere declaration will do when learned gentlemen of 
the bar are able to put forward plausible arguments for both 
views,) In  the present case  ̂ the plaintiff has been careful to add 
also a prayer for “  further and proper reliefs which the Court 
may deem fit.”  In that Privy Council casS in  BasMdunnisa 
Muhammad lamail KJia,n(2), the Subordinate Judge seems to haT0
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given bofcli the reliefs (see page 575) irliicli reliefs are however Patidanwa 
spOiTeri of b j  fche reporfcer as “  the relief she ”  (the plaintiff) 
“ ■claimed.”  Their Lordships o f  the Privy Oonncil do not make nabasamma, 
any definite prono an cement on the question whether the sales SadImva 
were void as against the plaintiff and need not therefore be set 
aside and whether therefore a mere declaration of the invalid itf 
will do, or whether they were onhj voidable by the plaintiil as 
reg-ards her interests and whether therefore she should a st in 
the suit for a relief as to their oancellation. A t page 583^ their 
Lordships simply restore the decree of the Subordinate Judge.

• V^hile in Malkarjun v. NoLrhari[l), the estate of the deceased 
judgment-debtor could be treated {owing to the wrong’ order 
o f the Court which had jurisdiction to pass- that order) as 
sufficiently represented in execution proceedings by the wrong 
legal representatiye and hence that the right legal repre­
sentative should have the sale set aside by taking proper proceed­
ings and could not treat such a sale as completely voidj a legal 
representative who was a minor not represented by a guardian 
and who could therefore 'not act at all in the proceedings for the 
protection of the interests of the estate should be treaited as no 
party at all to the 'proceedings, that the interest in the estate, 
represented by her should also be treated as not put in a position 
to he legally dealt with by the proceedings in the executing 
Court and that such a minor legal representative need not bring 
a suit to have the execution proceedings set aside and might 
properly content herself with a prayer, for a declaration o f the 
invalidity pf the execution proceedings as against her and as 
against the interests she possessed in the deceased judgm ent- 
debtor’ s estate.

I  have to deal finally with the contention that the plaintiff^s 
only remedy was by an application under Order X X I j rule 90 (old 
section 311) o f the Civil Procedure Code to have the -execution 
sale set aside and that that application is barred by limitation as 
not having been brought within the 30 days allowed for that pur- 
pose by article 166 of the Limitation A ct. As I  have remarked 
before, in this case an appHoation was put in by  the plaintiff ’ 
tinder section 47 o f tke Civil Procedure Code and this suit arose : 
out o f the transformation o f that application into a plaint,.
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Patidanna Before section 311 of the Civil Procedure Oode was amended
liiEssKi- re-enacted as Order X X I , rule 90 of the Civil Procedure Code,

jtabasamma., a,pplications to set aside eseontion sales for fraud were treated
S.4BA.si>u as coining' under section 244 and not under section 311. By the
Ays'A.b J. , . . ,amended provisions in Order X X I , rule 90, an ' application to set

aside an execution sale for fraud was put on the same footing as
an application to set aside an execution sale o?i the ground of
material irregularity. I t  seems no douM hard upon a judgm ent-
debtor whose properties have been sold for a song by the fraud
of the deoree-holder that he should be compelled to come in
■within SO days though he might not have known of the Tra’ud
till after the 30 days had expired. Section 18 of the Limitation
A ct would not help him in getting’ an extension o f the 80 days
uulessj after the date of the fraudulent sale, the decree-holder
and the purchaser kept him by frcoud from  the knowledge o f his
right to make the application : especially where the Court-aiiction-
purchaser has joined the decree-holder in bringing about a
fraudulent sale, does it seem a denial of jastice to hold that the
judgment-debtor. should apply within 30 dajs o f the sale to have
it set aside ? But I  do not see my way to get o^er the plain
words of article 166 of the Limitation Act and I  feel m yself
constrained to hold that if this suit ia treated as an. application
to set aside the sale as distinguished from a suit Jor a deGlouration
o f  the invalidity o f  the sale a-s against the plaintiff’s rights it must
be treated as barred by limitation. So far as the suit is for the
declaration of the invalidity of the sale, ifc is of course not barred
by limitation. The decretal portion of the judgm ent o f the
District Munsif (see page 16 of the printed pleadings) and the
decree of the District Munsif (see page 38) merely g ive such a
deelaration and there ia no decree directing the sale to  be set
aside and hence the decree seems to me to be quite correct. As
regards those hard oases which I  just now referred to, if the
fraud was only on the part of the deoree-holder and not of the
Oourt-auction-purchaser, I  think the legislature intended that a
hona-iids Oourt-auction-purchaser should be protected after 30
days and that an application, to set aside the sale should be

: brought within 30 days of the sale eyen fchongh the judgment"
debtor was ignorant of the sale and of-the decree-holder’s fraud
wMcsh brought about the sale. The judgment-debtor in such a
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case ought to be left to his remedy for daraag'es caused to him Patidanna 
by the decree-holder’ s fraud. LakbLmî

The case where both fche deoree-holder and the court-auotion- 
purchaser have been guilty of fraud raises a question o f greater Sabasiva 
difficulty and nicety. Is it reasonable to hold fchat even in suoli ’
a case the judgment-debtor should only sue them for damages 
for the fraud after the expiry of the 8U days and cannot get back 
his property which had been sold in the Oourt-auction through 
the fraud of both the decree-holder and the- purchaser. A fter 
anxious consideration and with great deference, I  am inclined 
to hoM that the judgm ent-debtor even in such a oase cannot 
apply under Order X X I ,  rale 90, after the expiry o f SO days for 
setting aside that sale. As regards the relief fo r  the setting aside 
of the sale, the procedure pointed out by the legislature is only 
by an application under Order X X I , rule 90. i t  may be that other 
appropriate reliefs which in justice are due to the judgnaent- 
debtor to get rid of the effects of the fraud practised by the 
court-auotion-purchaser may be open to him by instituting a 
suit praying for such other reliefs. I  do not wish to hold that 
the" Courts are powerless to imagine, invent, and grant other 
appropriate reliefs in such cases. It may be that the Oourt' 
without setting aside the sale can give an injunction to the Court- 
auotion-purchaser to reconvey the property to the judgm ent- 
debtor. Such injunction would■ have an effect similar to t ie  
e'ffect o f a decree for specific performance of a contract to sell.
The hands of Courts of Justice are not tied in these matters 
simply because, to support the grant o f a particular appropriate 
relief, no exact precedent could be quoted.

As regards a suit for such other appropriate reliefs_, that suit 
would be governed by article 95 o f the Limitation A ct  which 
gives three years from when the frau d ' becomes known to the 
party wronged. In the result I would also dismiss the appeal 
with costs.

K.E.

VOL. x x x v n i.]  MADBAS SERIES. 1087


