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APPELLATE CIVIL.

Before Mr, Justice Wallis and Ay, Justice Sudasivu Agyr.

VAIKUNTARAMA PILLAI (auivor BY cuarbiay MUTHAMMAL)
(SEcusp DEFExNDANT), APPELLAXT,

2.
AUTHIMOOLAM CHETTIAR (Praxrirr), BEspovpENT.*

Mortgage by minor—Settlement of all property by mortgugor after majoriiy—
Fraud of creditors—No fraudulent wisrepresentation as lo aye—Iiabiliry to
rejund—Mortgagee, if o creditor--Tramgfer by mortgagee—Aétestation by inori~
yager—Endorsement of payments by morfgagor-—Suit agoinst mortyagor and
Iis son—Esteppel of mortgugor—8uit not maintainable ageinst the son—
Transfer of Property Act (IV of 1882), sec. 88 —Subsequant creditors, if
srcluded.,

The plaintilf sued on a mortgage bond executed by the first defendant during
his minority in favour of the third defendant who transfcrred it to the fourth
defendant who again transferved it to the plaintiff, Afseratfaiuing majority the
first defendunt execented a settlement transferring all his property to hig mother

and his wite on behalf of his minor son, the second defendant, stipulating only

for maintenance for himsel. The first defendant, after attaining majority, had
sndorged payments oo the mortgage deed, anl attested the transter of the same
by the third defendant to the fourth defendant. It was found by the lower
Appellate Court that the settlement was intended to e operative bnt ttat it
was executed by the first defendant with intent to defeat and delay his creditovs.
It was also found that there was no fraud or migrepresentation by the minor as

to his nge when he borrowed ow the mortgage. The plaintiff contended that the -

first defendant was bound to refund the amount advanced onthe mortgage to
the third delendunt, and that hs was cunsequently & creditor entitled to sel aside
the settlement, The first defendant admitted the plaintiff’s claim. The second
defendant, who contested the suit, preferred the Second Apgeal,

Held, where a minor has obtained money by misrepresenting his ago, thab
amounts to fraud and he may be made to vefund it, but, in the absence of frand,
a refund cannot be ordered.

Asg there was no fraud or misrepresentation by the minor as to his age when
he borrowed money on the mortgage, he could not have been ordered to refund,
and the third defendant was not one of his creditors at the date of the settle-
ment ; consequently the plaintiff was not comapetent to sue under seokion 53 of
the Transfer of Property Act to set it aside,

The sdmission of tho first defendant daring the suit, his endorsemeont of pay-
menta on the mortgage and his attestavion of the transfer deed could not give the

plaintiff the right to set aside the sebtlement as against the second defendant. -

% Second Appeal No, 16831 of 1811,

1914,
Marceh 28

and Apiil &,
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VAIRUETA- Quare.—Whether subsequent creditors are inoluded under section 53 of the
ramA Pinnar Transfer of Property Act.
A V. - Per Sapastya Avyar, J.—A porson doss not actually become a subsequent or
TTHIMOOL

Cmgrrisg,  Prior ereditor by reason of the estoppel of the debtor.
An estoppel cannot overrule a plain provision of law. The statutory provi-

sion that a minor i incompetent to incur a contractual debt cannot be over-
ruled by an esboppol.

Segeonn Appeal against the decree of F.D.P. Ouprieip, the
District Judge of Tinnevelly, in Appeal No. 418 of 1910, pre-
ferred against the decree of XK. S. Ramaswaur Sasrtrr, the
District Mansit of Tinnevelly, in Original Suit No. 596 of 19086.

The material facns appear from the judgment of the High
Court.

C. V. Anentakrishna Ayyor for the appellant.

1. B. Ramachandra dyyar and M. V. Duraiswami Ayyengar
for the respondent.

WarL s, 3- Watnrs, J.—~This is a sult' by the plaintiff on a mortgage
executed by the first defendant during minority in favour of the
third defendant who transferred it to the fourth defsndant who
again bransferred it to the plaintiff. The transfer by the third
to the fourth defendant was attested by the first defendant
after he hal astainsd majority. Before the date of the attestas
tion bubt after he attained majority the first defendant executed
a settlement transferring all his property to his mother and wife
on behalf of his minor son stipulating only for maintenance for
himself. The District Judge has found that the settlement was
intended to be operative, but that it was executed by the first

* defendant with intent to defeat and delay his eveditors, and there
is no ground for questioning these findings. But he has also
found that the pluintif was a person defraunded, defeabed or
delayed by the settlement, so as to be enfitled to set it aside
under section 53 of the Transfur of Property Act. TFrom the
decision an appeal has been preferred by theson, the second
defendant. It has been contended before us that the first defend.
ant at the date of the settlement was a debtor of the third
detendant for the money advanced fo him on mortgage durmg
minority as he was bound to refund it.

‘Where & minor bas obtained money by- misrepresenting his-
age, that amounats to fraud and he may be made te refund it, bub
I think it is now settled that, in the absence of fraad- a refand
cannot be ordered. This would appear to have been the rule
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in England even before the Infants’ Relief Act of 1874 which vigoxes
makes contracts entered into by minors void by statute as the B‘W“,f"‘r‘“
Contract Act does in India. In England there is an express AvTiIoOLAX
decision on the point by the Court of Appeal in Levenev.  ——
Broygham(1), and the earlier decision of the Court of Appeal Warsis, I
in B parte Jones(2), to which Sir Grorer JEssziL was a party, is
to the same effect. All the cases have been reviewed recently by
Lusw, J., in Stocks v. Wilson(3), where it is shown on an
examination of all the authorities that the ground, on which

equity interferes to make a person of full age return money or
property which he obtained during minority, is fraud. In that
casé as in the earlier case of Hao parte The Unity Joini-Stock

Mutual Banking dssociation(4), fraud was found and a return

ordered. As regards Indian cases it seems sufficient to refer

to the well.known decision in Mokiri Bitee v. Dhaimodas
Ghose(5), in which their Lordships beld that minors’ contracts

are void and mnot voidakle and that section 65 of the Indian

Contract Act bas mo application to them and in which they

cited with approval the cbservations of Romurk, L.J, in Thursion

v. Nottingham Permanent Benefit Fuilding Sceiety(6): “a

Couvrt of Equity cannot say that it is equitable to compel a

person to pay any moneys in respect of a transaction which,

as against that person, the Legislature has declared to be void.”

That is to say in the abeence of fraud, an infant is not estopped

from pleading minerity in answer to a suit for the return of the

meney advanced to him during minority, This has also been
expressly decided by the Allahabad High Court in Kazhai Lal

v. Balu Ram(7). 'The finding in the yresent cose is that there

was no frand or misrepresentation by the minor as to his age

when lhe borrowed on a mortgage from the third defendant.
Conseguently he could not then have been ordered to refund, and

therefore the third defendant was not oue of his creditors at the
date of the settlement. Both the lower Courts, however, have
held that this does not debar the plaintiff from setting aside
the settlement. I'he District Munsif relies on the fact that the

first defendant always treated the third defendant as a creditor,

(1) (1909) 25 Times L.B., 265. (2) (1881) 18 Ch.D,, 109,
(3) (1918) 2 X.B., 236. (4) (1858) 3 &. & T, 68,
(6) (1908) LL.B., 30 Cale,, 539, (6) (1502) I Ch., 1 at p. 13,

(7) (1911) 8 AlL L.J., 1058,
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endorsed payments on the mortgage after he attained majority,
attested its transfer to the fourth defendant, and lastly admirted
the plaintif’s claim in this suit. The District Judge apparently
takes the same view. Now as regards the present question, the
admission of the first defendant during the suit, canuot give the
plaintff the right to set aside the settlement as against the second
defendant. It has not been found or contended before us, thab
the settlement was void on the ground, that it was intended to
defraud subsequent creditors as distinet from creditors existicg
at the date of the settlement, and in these circumstances if
appears unnecessary to consider whether the plaintiff wou]d l.e
entitled as a subsequent creditor by estoppel of the first detend-
ant to avoid it. 'The plaintiff was not a creditor of the first
defendant at the date of the settlement. There is no doubt a
dictum in Holmes v. Penney(l), fhat where debtor makes a
settlement in fraud of his creditors and pays them off and a
new scb of ereditors stand in their places the settlement would
be void against them alss, but this proceeds upon the language
of the Statute of Elizabeth, which is for the protection of
> nob *“ creditors ”’ only, which words are -
not reproduced in the Transfer of Property Act and besides,
the plaintift in this case cannot he said to stand in the place
of the creditors at the date of the settlement. In these circum-
stances 1 think the plaintiff is not entitled fo set aside the
settlement and that the appeal must be allowed and the suit as
agninst the second defendant and the plaint sccond schedule
property is dismissed with costs throaghount. The memorandum
of objeetion is dismissed with costs.
Sapasiva Avyar, J.—1 entirely agree. " Even if the first
defendant were estopped by some conduct of his from denying
as againsf the fourth defendant that he (first defendant) owed

¢ creditors or others,

“money to the third defendant on the mortgage deed, this would

not create a real debb on the date when the estoppel arose.
Bstoppel only prevents a man from pleading the real state of
facts but does not make the false state of facts which the Court
bas got to assume as true (as between the estopped man ond the
man in whose favour the estoppel works) to become for all
purposes a true state of facts. So far as the second defendant was

™~

(1) (1856) 3 K. & 7,90 at p. 100; s.c., 69 B.R., 1035 at p. 1037,
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concerned, no such debt as he was bound to discharge by the
" obligation imposed under the Hindu Law on a Hinda son really
arose ab any time even after the date of ihe settlement,
by reason merely of his father’s becoming estopped by the
said father’s conduet from denying that he owed a debt
to the third defendant or to the third defendant’s assignes
(fourth defendant). An estoppel cannot overrule a plain
provision of law [see durumugam Chetti v. Duralsinga
Devar(1)]. In this ease, the plain statutory provision that a
miror is incompetent to incur a contractual debt cannot be
ovegruled by an estoppel. The fourth defendant does not
actually become a subsequent creditor or a prior creditor
by reason of the estoppel, but the first defendant is estopped
from denying that there was a prior debt due by him to the
third defendant and that estoppel works in favour of the
foarth defendant and against the first defendant., In this view,
itis unnecessary to go into the question whethera future creditor
can geb rid of a voidable but real transfer under section 53
of Act IV of 1832: that is a question on which I feel grave
doubts whether the current of authorities is really cousistent
and whether the observations in some of the decisions are sound

and in consonance with justice and convenience.
K.R.

(1) (1914) LL.R., 87 Mad., 83 at p. 44,
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