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He Nara.- til at we ouglit not to interfere with the discretion o£ tlie Bub-
TAN A. N A O A N ,

Sadabiva. 
A tyar , J.

' ordinate Courts in tlie matter of tKe grant of sanction unless tliere 
is some primd facie strong ground for holding that there is no 
reasonahle probability of having a conviction on the sanction or 
that it is otherwise inexpedient to award the sanction on the 
facts of the particular case or that the party against whom sanc­
tion was granted was probably innocent. In the result I would 
dismiss this petition.

K-.K.
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M ai’cli

APPELLATE CIVIL.

Before Mr. Justice Tyahji and Mr. Justice Spencer.

23 and 24 KUKHAMBI AND SIX OTHEES (DEPENDANTS Nos, 15 TO 21),
A p p e l l a n t s ,

V.

K A I jA N T H A E  atsd. THinTT-six OTHEES ( P l a i n t i f f ’ s L e g a l  

R b p rb sb k tatiyes and D e fe u d a n ts  N os. 1 t o  14, 22,

EIGHTH D efen dan t ’s L e g al  R e p r esen tatives) ,  R e sp o n d e n ts .^

Mappillas of North Malabar— Law a’p'plicalU— Question of fact— Custom, reqidsites 
of a valid—Judicial notice— Reasonableness or- legality— Qupstion of latu — 
Custom derogating from the Muhammadan Law— Madras Qivil Courts Act 
(III  of ISTS), sec. 16.

Tlie law applicable to the parties to a suit is the law which the parties as 
a matter of fact by their customs and usages have adopted, not the law which 
the Oourfcs by a consideration of the historical ciroumstances relating to the 
parties or of their religious bookii ov otherwise consider to bo the law that they 
ought to have adopted. If that law being sufficiently certain and not opposed 
to public policy is of sueh a nature that the Courts can give effect to it, then 
the principles nnderlying- section 16 of the Madras Civil Courts koh require 
that they should give effect to it.

Jammya v. Diwan (1901) I.L .U ., 23 All., 10, Muhammad Ismail Khan v. 
Lala Sheomu'kh Eat (1902) 17 G.W .¥., 97 and Hirbae V. Sonahaa (1847) Perr. O.G„ 
1105, referred to.

The question whether the particular parties are governed by the 
Marumakkattayam or the Muhammadan Law, is one of fact.

George v. Dmie& (1911) 2 K.B., 4 i5 , M san v. Fathumma (1899) L L .E ., 22 
Mad., 494 and XunhimU Umma v. Kandy Moithin ( lf0 4 )  I.L .R ., 27 Mad., 77, 
referred to.

* Second Appeal No. 1498 o f 1911.
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A  ousfcom to hold good iu law must be not uareasoBable and must apply to K hnhambi 
matters which the writtea law has left undetermineci, and the majority at «“■
least of any giyen class of persons must look upon it as binding and it must be __
established by a series of well-tnown, concordant, and, on the wlioie, conti­

nuous instances.
The'question whether an alleged rule of conduct can be enforced at all or 

whether it is uncertain or opposed to public policy or um’eaaonable is one of 
law and may be considered irrespective of the question whether the custom 
actually exists.

ILmlt V. Ralliday (1898) 1 Q.B., 125, followed.
Section 16 of the Madras Civil Courts Act, disenssed.

Second Appeal against tLe decree of T. A. Eamakrtshna Ayyae^ 
tli5 Sabordinate Judge of North Malabar, in Appeal No. 189 of 
1910; preferred against; the decree of M. E. Sankaka A yyau, 
the District Munsif of Kuttuparamba, in Original Suit No. 565 
of 1908.

The facts appear from the judgment of Tya.bj1j J.
T. R. Hamachandra A yyar for the appellants.
T. K. Govinda Ayyar for respondents Nos. 1 to 8.
The others were not represented.
Tyabji, J.—The question on which the parties to this appeal TiAiHx, J. 

are at issue is whether thej are goyerned b j the Muhammadan 
law or the Maramakkattayam law. Thej are Mappillas o£
North Malahar. Both the lower Courts have decided that the 
Muhammadan law is applicable. The learned District Munsif 
proceeded on the basis that a custom varying Muhammadan 
law to be recognised as yalid must satisfy the essentials of peace­
ableness and consistency.^  ̂ “ These elements/' he added^

appear to be wanting in the case.’" In appeal the Subordinate 
Judge came to the same conohTsionj on the ground apparently 
that the general presumption is that the parties follow the law 
of their religion. He stated, however, that no authority was 
quoted for the proposition that Mappillas in North Malabar 
follow the Marumakkattayam law. In conclusion he said ; ‘̂ *'1 
do not think, for the reasons pointed out by the District Munsif  ̂
that the form of evidence which the law demands to prove a 
custom is present in this case.”

It is argued before ns that the findings of the lower Courts 
proceed on such an erroneous -view as to the nature of the 
question to^be decided and in such disregard of the presump­
tions applicable that we ought to interfere in Second Appeal,



koKHAMBx NQifclier .of tlie lower Courts has alluded to tlie Madras Ciyii
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Kalamhak. Courts Act, section 16 of whiolilays down : Yv̂ here;, in any suit̂  .
or proceedings it is neoassary for any Court under this Act to 
decide any quBation regarding succession  ̂ iaheritatice, marriage  ̂
or caste, or any religious usage or institution, (a) the Maham- 
Diadan law in cases where the. parties are Muhamrnadans, and 
the Hindu law in cases where the parties are Hindus, or, (b) any 
custom (il: such there be) haying the force of law and governing 
the parties or property concerned  ̂shall form the rule of decision/^ 
The Act expressly mentions customs and usages as capable of being 
enforced by Civil Courts ; and in this respect it differs from sijch 
Acta as the Civil Courts Act for Bengal, the United Provinces and 
Assam̂  Act XII of 1887, section 37 of which does not refer to 
customs and usages. The Courts bound by the latter Act had 
tlirongh a series of decisions been holding that inasmuch as the 
Muhammadan law was by the Legislature required to be enforced 
by the Courts and inasmuch 'as that Act did not refer to 
cnstonij it was not permissible for the parties to addnce any 
evidence of custom varying the strict Muhammadan law. The 
rule as I have just stated was followed hy the Allahabad High. 
Court in Jammy a v. Diwan{\) and in a later case which was 
taken in appeal to the Privy Council. In the latter case the 
position taken up by the Allahabad High Court is very 
distinctly laid down. It appears from the decision of the Privy 
Council Muhammad Ismail Khan v. Lala Sheom.ulch Rai{2), 
that the following two issues among others were raised : (1) 
“ can the answering defendants plead that the family in the 
matter of iiiheritauce is subject to any custom in supersession of 
the Muhammadan law? and (2 ) “  if so, does any custom prevail 
in the family depriving female issue of right of inheritance in 
presence of their male isauo ? ”  All the three Courts in India in 
that case decided that no evidence of the alleged custom was. 
admissible. Their Lordships of the Privy Council, bowever  ̂
reversed these decisions. Their judgment consisted of the 
following Bentonce : Their Lordships have considered this case,
and they think that the suit should bo remanded to tbe High 
Court to enable the parties to file evidence^wlth respect to issue 
No. 8 as to the family custom/^

(1) (lOOi) 23 All., 2}. (2) (1903) 17 G.W.N,, 97.

T y a b j i , J.



As the Privy Gouncil Iiave not. girea reasons for differing , Kunhambi
from tlie series of decisions pronounced by tlie Allaiiabad and
the Calcutta High Courts, it is only possible to fall back on ----

. . .   ̂ . . Tyaejx, J.
p r e v i o u s  decisions i n  o r d e r  to d i s c o v e r  t h e  p r i n c i p l e  u n d e r l y i n g

tlie rule of law enacted specifically in the Madras Oiyil Courts 
Acfĉ  and held by the Privy Council to be applicable notwith­
standing that it finds no explicit mention in the Aofc 'ivith vjbich ,, 
they were dealing-. That principle was considered with -very 
great learning in a celebrated judgment by Sir Ebseine P ebey^
C..T.J of the Supreme Court of Bombay iu Sirhae v. Sonahae 
(Kcjans and Memons' case){l). The C h ie f  J u stic e  consider.  ̂
this point at page 116 et aeq. He lays down in effect that such 
legislative enactments as we have to deal with and as govern the 
rights of the parties in the present case proceed on the basis that 
the OoLircs have to give their deci.sions in accordance with the law 
as delivered to them for administration by their Sovereign and 
that the law so delivered to them consists of that law which 
the parties as a matter of fact by their customs and usages have 
adopted; not the law which the Court either by a consideration 
of the historical circumstances relating to the parties, or of their 
religions boots or otherwise should consider to be the law that 
they ouglit to have adopted. If that law, being sufficiently 
certain and not opposed to public policy, is of such a nature that 
the Courts can give efffect to it, then tlie enactments req_uire that 
they should give effect to It. In dealing with the rules tbat are 
included in tlie body of law to-which any class of persons is 
snbject, he points out varions considerations rendering customs 
peculiarly iraportant. In every well-ordered communityhe 
says, it is essential to its peace that clear and certain rules 
should exist as to the various relafcioiis of domestic lifê  and in 
every early hiBt*ory it wdll be found, thafc as to most of these, 
such as marriage, succession, adoptions, as well as to the various 
occupations, agricultural, pastoral or mercantile, which may 
happen to prevail in such society, the exigencies of man have 
framed rules long before written laws existed. A  considerable 
body of law thus arises in every state, and the legislator, when 
he is required to enter upon his task, rarely seelss to interfere
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Kunhambi witli regulations whioh tlie habits and manners of tlie people liave 
KitANTHAfi. spontaueonsly adopted/^ (1847) Perry O.C.̂  116. The reason

----  of tKls non-interferenoe is that “  it is a matter of comparatively
little interest to the Commonwealth how the affairs of the 
private individuals are conducted among themselves. In 
some cases the v̂ îsdorâ  but in most the indifference, or want of 

sskill̂  of the legislator, has left mankind to frame their own rules 
for the conduct of daily life, and when such rules grow up into 
a custom, we may see by the present cases that it is often more 
difficult to change it than even the peculiar religion ovit of which 
it perhaps arose” Sir E r s k i n b  P e r e y  cites the words of 
Austin '^The prevalence of a castom amongst the governed may 
determine the Sovereign  ̂or some political superior in subjec­
tion to the Sovereign, to transmute the custom into positive 
law and concludes that the policy leading to such enactments 
as the Charters of the High Couvt̂  or the Civil Courts Acts 
‘̂■proceeded upon the broad_, easily recognizable basis of allowing 

the newly conquered people to retain their domestic usages.’ ’ 
“  The main object was to retain to the whole people lately con­
quered their ancient usages and laws, on the principle of 
uti jpossicleiis. These seem to me to be the principles which must 
be taken to bave been re-affirmed by the last decision of the 
Privy Council to which I have referred.

Therefore the question must in each case be, what as a matter 
of fact is the rule of law followed amongst the particular parties 
before the Court ?

In this connection it seems to me to be necessary to point out 
that both the lower Courts have been misled by the Use of the 
word Custom.’  ̂ No customary rule of conduct will be enforced 
unless it satisfies those general requirements of the law which 
are well known, and which alone can give % it a. claim to 
judicial recognition. Hence previous adjudication on the question 
whether a particular rule of conduct satisfies those xequirenients, 
would afford guidance in subsequent cases: and such previous 
decisions may be binding on the Court considering the same 
question subsequently ; that question being, whether the alleged 
rule of conduct can be enforced at ail. Or whether, e. ,̂, it is 
uncertain or opposed to public policy, or no reasonable. This 
question is on© of law and may be considered irrespective of the 
question whether the custom actually exists, as in M ouli v.



Salliday{\). But a furtlier question has always to be considered Ednhamb 
(unless the parties admit that it must be answered in the
affirmative) wliether tlie rule of conduct (assuming that it has ----
all the elements entitling it to be so recog'nized) applies to any 
particular peraou. The latter question is a question of fact; 
and for the reasons I have already stated the latter question is 
resolvable into : have the particular parties as a uia.tter of fact 
adopted this rule of conduct ?

Our attention was drawn to a number of rulings of this Court 
in which the question was considered by which system of law 
the parties then before the Court (being Mappillas of North 
Malabar) were governed, and it was argued that the presumption 
arisinof from the decisions is that the parties now before us are 
g-overned not by the Muhammadan law but by the Marumak- 
kattayani law. The cases reported and unreported are collected 
hi Mr, Moore's Malabar Law and Custom (3rd edition), pages 
323, 324 and 325, where nine cases in all are cited and as a 
result the learned author says : The result of these decisions
appears to be that this question is left as it was decided in 1860 
by the Sudder Court following Mr. H o >u l o w a t *s dictum (in the 
Second Appeal iSTo. 651 of 1860). That dictum was as follows ;

The presumption, of course, is that the descent is that of 
nephews, as is the rule of North Malabar universally.’  ̂ It 
seems to me, however, that this exposition proceeds on the 
erroneous basis, that presumptions of this nature can be raised 
by counting the decisions in which facts have been found to be 
similar to those alleg-ed in the cas-e under enquiry or by showing 
that in the last decision the facts were held to have been to a 
particular effect. I  am unable to see how in a case o£ this kind 
it is possible for the Court to lay down by a decision that there 
shall be a presumption one way or the other. I am further of 
opinion that the Courts have not purported to do so. It is true 
that if there has been a series of decisions holding concurrently 
that a particular ' community of persons has adopted a special 
customary law, then the Courts will take judicial notice of the 
repeatedly proved fact. But that is not what we are asked to do.

Two reported d.eoisions have been cited to us. One is Assmi 
V. Pathumma{2). 'I'he passage dealing with this question is
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T y a b j i , J .
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Kunhakbi af. pages 504̂  505 and 506,. The question there also wag whether 
K/ilam'iur. rights of the particular parties in regard to the property _ 

which formed the &ubjeet of litigation had to be governed by the 
Marumalikattayam law or by the Muhammadan law. The 
decision according to Subrahm ania Ayyak^ J., depended oe, three 
facts: (1 ) that the father and the paternal ancestors of one 
Pokker had all along been following the Mnliammadan law ; 
this fact was, it is stated, established beyond doubt by the 
evidence, (2) that Pokker’s mother was governed by the 
Marnmakkattayani law, (3) that the Mappillas of North Malabar 
were originally and generally bonnd by the Mahammadan'Iaw 
bnt that later they had adopted certain rules of ecnduct .taken 
from the Marumakkattayam law. This third fact was also like 
the two othei- facts established by evidence. The evidence -was 
furnished by Logan’s Manual of Malabar, volnuie 1, page 273, to 
which the Judge was entitled to refer in accordance with sections 
40, 87 and 32 ( 1) of the Evidence Act. Taking those three 
facts, Sdbbahmania A y y a r , J., by a process o£ reasoning in which 
he also included considerations of principle and of equity and 
justice came to the conclusion that in regard to the particular 
parties the conclusion of the lower Courts was correct, namely  ̂
that the Muhammadan law should be taken to have been the 
law of the parties. In a later case Kunhirnbi Umma v. Kandy 
Moit]iin{l), S d b ra h jta fia  A yyar., J., had again to consider a 
similar question, and he there held that the parties before him 
were governed not by the Muhammadan law but by the 
i Îarumakkattayara law, and he stated: ^̂ The C|uestion will, to 
a great extent, depend upon the circumstances of each case and 
the presumption would often be in favour of tie Marnmak' 
kattayam rule of devolution, since we know that, in fact, that 
rale is followed in very many instances by such families/^ Here, 
therefore, he based his decision on a fourth fact quite distinct 
from the three facts which were before him in the earlier case 
and on which in his opinion the decision of the earlier case 
depended. This fourth fact was the knowledge of the fact that- 
a great number of snch families” follow the Marumakkat­
tayam. law.

(1) (1904) I.L .E ., 27 Mad., 71.



I have referred !o the mode in which each of the first three EnxHAjtsi
facts Tvere hTought to the cognisance of the CoTiit. W ith  refer- kalasth-ir.
etice to the fourth fact the point is so often misunderstood that ----

, Tyabji, J.I must explain myself more fully. When the fact of the existence
of a custom amongst a particular class of people has heen 
repeatedly proved in the Courts  ̂ the Courts have the power to 
take judicial notice of it. Oeorge v. Daijies{\) strikingly illastfates 
the rale. The question then arose in the following cicurnstances :
There was a reported decision, Moult v. RaUiday(2)  ̂ in ’̂hich 
H a w k  IKS and C h a u n e lL ; JJ., had felt nuahle to take judicial notice 
of the existence of a pai-ticular usage. Thirteen years later̂  in 
1911̂  the County Court Judge took judicial notice of the exist­
ence of that same custom  ̂and B r a y  and Lord O oleeidgte, JJ., 
held that this could he done notwithstanding that thirteen years 
earlier the Court had held that then the custom could not "be 
judicially noticed— Oeorge v. Davies {1).

The two English cases to which I have referred bring out 
with great lucidity the two component elements of tho question: 
one an element of facfcj and the other of law j and the decisions 
also show when and to what extent Courts have power to take 
judicial notice of previous decisions.

Thus in the former case, Moult v. Ealliday{‘l)̂  Hawkins  ̂ iS., 
said ; “  I am very sorry to say that our decision in this case 
cannot settle the law on the question which the parties wished 
to have decided. The question which came before the County 
Court Judge for decision was whether or not the alleged custom 
had been proved, and that is a question of fact, and not a 
question of law. There is nothing here to show that this alleged 
cnsfcom has been recognised, so as to dispense with the necessity 
for proving its existence. In this particular case I wish we had 
power to consider the evidence, and determine whether the 
alleged custom had really been established, but the law is that 
the County Court Judge is the sole Judge on questions of fact, 
and therefore on this ground only we must dismiss the appeal.
There was evidence before the County Court Judge which 
justified him in arriving at the conclusion that the alleged 
custom had not been jgroved.”
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(1) (19117 2 E.B., 445. (2) (1898) 1 Q.B., 125 at pp. 127 aad 128.



V.

KA.LANTHAB.

T y a b j i , J.

Ktjnhmibi With reference to the legal aspect of the point lie said;
Having heard the question as to the reasonableness of the 

alleged custom fully discussed in the course of the argumoutj 
I think we ought to give our opinion upon it̂  and I have no hesi­
tation in saying that̂  in my opinion;, not only would the alleged 
custom not be so unreasonable that it could not prevail, even 
if proyedj but it would be so reasonable that, if it were eafcab - 
lished by evidence, it ought to be acted upon.”

And Oh an n eli, J., said : I am entirely of the same opinion.
I agree with everything that has been said in the judgment 
which has just been deliyered, and I should not have considered 
it necessary to add anything, were ifc not that the case raises a 
question of some interest as matter'of law. It depends on what 
is the nature of that thing which is called a custom. A custom 
is whati is so well known and understood that in transacting 
business it is unnecessary to mention it, because it is so well 
known that it must be taken to be incorporated in every contract, 
unless sTOiething to the contrary is said. For instance, there is 
the custom of a. month ŝ notice or a month’s wages, which is so 
well known that every person who is hired as a domestic servant 
is taken to be engaged on those terms,-unless there is an express 
stipulation to the contrary. The question as to the existence of 
a custom is a question o£ fact, and it is necessary to prove the 
custom in each case, until eventually it becomes so well under­
stood that the Courts take judicial notice of it. . . .  In the 
•present case the custom certainly has not got to the stage of 
being judicially noticed, but the Court must in each case have 
evidence of the custom, and must form an opinion on that 
evidence. Here the County Court Judge has formed an opinion, 
and we cannot review his finding. I think the alleged custom, 
if it were proved, would be reasonable, and certainly it would 
not be acted upon. There can be very few cases, where a 
custom has been sufficiently proved, in which a Court could hold 
that it was unreasonable for that it must be convenient is shown 
by the fact that it has been established and followed.^^

In the l-ater case B ray, J., said: “'A t  the trial the plaintiif 
relied upon a custom that either party in the case of a contract 
for the engagement of a domestic servaint may terminate the 
contract of service at the end of the first month by giving 
notice to that effect at or before the expiration of the first
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T y a b j i ,  jr.

fortniglit o£ tiie seryice. Tiie Coniity Oourfe Judge was asked kukhambi 
to take judicial notice of tliat custom and to act upon ifc. The 
Judge, wlio lias been a Oouiify Gourfc Judge for many years and 
■wLo must have had great experience of these cases, which 
almost necessarily, owiag to the sniaDness of the snms claimed, 
are bi'onght in the County Court, said that he had in previous 
cases taken judicial notice of the custom, and would tnke judicial 
notice of it in this case. I cannot say that the Judge was 
wrong in so doing. A time must come when a County Courij 
Judge having had the question of the existence of this custom 
before him in other cases, is entitled to say that he will take 

"Jn-dicial notice of it, and will not require it to be proved by 
evidence in ench case. In Moult v. HallidayiV), evidence was 
called in support of the custom, bnt the County Court Judge 
came to the conclusion, upon the evidence that the custom 
was not proved, aad he gave judgment for the defendant.
TJpon appeal it was contended that the Judge was bound to take 
judicial notice of the custom. This Court held that the question 
whether the custom was proved was a question of fact, upon 
which the County (3ourt Judge^s decision was final, and upon that 
ground alone they dismissed the appeal. That case was decided 
over thirteen years ago, and, as I have said, when this custom is 
continually being put forward and proved hy evidence, a time 
must come when a Judge may say that he no longer requires 
it to be proved, but that he will take judicialnotice of it- I 
cannot say that the Judge was wrong in taking judicial notice of 
the custom, and therefore that point fails.”

In the same way there was nothing to prevent S u b r a h m -a n i a  

Atyar, J.j from taking judicial notice of the fact to which he 
alludes in Kunhimbi TJmma v. Kandy M(dthin{2), that a great 
number of Mappilla families had adopted the Marumakkattayam 
law. Nor do I  see any more inconsistency between the legal 
points of view from which Kunhimhi TJmma v. Kandy Moithin{2) 

and Assan v . Pathumma{3) were respectively decided than bet­
ween Moult V. EalUday(l) and George v. Davies{4,). In each case 
the question was one of fact. The considerations on which the 
decision in the first case [Kunhimhi JJmma v. Kandy Moithin{2)']
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KnxHAMBi proceeded -were different from tliose on wliicli the second case 
was decided. B e i n g  the decisions of so distinguished a Judge

____ ' ’ a s  S i r  B d b r a h h a n i a  A y y a u  t h e y  m u s t  n o  d o u b t  " b e t a k e n  t o  b e

Tiabji, J assistance and guidance as to the way in whicli the considera­
tion of suck a question musti be approached. Bat they cannot 
be distorted into authorities for holding that because he found 
on the evidence in the one case that the parties were governed 
by the Marumakkattayaui law therefore in any subsequent case 
there is a presumption or likelihood that; the parties should be 
governed by the same law. 'I’he question would be whether 
there is the same basis for coming to the same couelusion. 
SuBiiAHMANiA Ayyae, J. himsolf laid down the true basis of 
presumption to be twofold : either some policy of law or some 
general conformity with fact— see Suhramaniav Chetty v. Arana- 
chelam Chet(y{l).

therefore, come to the conclusion that where the question 
is whether the particular parties are governed by the Mariimak- 
kattayam law or the Muhammadan law t̂he real issue to be 
decided is one of fact, namely, whether the particular parties 
have adopted the one sysfceoi of law or the other and whether 
they have been governing their condaot in accordance with the 
one system or the other. Eor that purpose various considera­
tions may have to be weighed on one side or the other-^four of 
which have been alluded to by Sir Stjbrahmania A tyar. One 
consideration is no doubt that if the parties belong to the 
Mussalman religion the rules of saccession, being a portion of 
that religion, ifc may be inferred that there would be a tendency 
to follow the rules of Islam as regards inheritance.— Mahomed 
Sidich V. Raji Ahne'l(2), Another consideration pointing the 
other way would be that if the parties are Mappillas, it is known— 
I adopt 811BR.AHMAWA Ayyar, J / s dictum—-that a great numbei’ of 
families as a matter of fact observe the Marumakkattayam law. 
There may be also some considerations as regards the way in 
which property has been held or the way in which, the parties 
have conducted themselVes in the past: if, for instance^ the 
parties themselves or their ancestors have in previous litigation 
set up that they are governed by one systepi ox the othes?. The

(1) (190S) I.L.ll,, 28 Mad*, 1 at p. 4.
(2) (1885) 1 0 13om., 1 at pp. 9-lQ,



mode of proviug- tlie existence of custom iu any particular case Kukhambi 
is tkus alltided to by TMbaut 8ystem des Pandehtm RechtSj KiLw-rHAB,. 
voliime 1. page 15 in a passage cited by Sir E’RsiizmE Piskry iii -

1 YABJij J,
MirlcB V. Sono,bce{l) : “ A custonij therefore, to hold good in law, 
requires, besides tlie above negative conditions (viz., that the 
cnstoffl is not unreasonable and applies to matters wliicli the 
written law has left undetermined), fclie following positive condi­
tion, namely, that the majority at least of any given class of persons 
look upon the rale as binding, and it must be established by a 
series of well-known, concordant, and, on the whole, continuous 
insfeances. How many examples are necessary to prove a cnatom 
cannT)t'*be laid down beforehand, neither is the number to be left 
to the arbitrary discretion of the Judge,—-hû  the point in each 
case is, whether the common consent of the class in question is 
clearly demonsfcrated by the number of instances proved,
Those considerations are not exclusive of each other. Due 
attention must be given to each of them and fco any others that 
may be relevant under the Indian Evidence Act to the question 
of fact involved.

It is true that neither oi the Courts below has considered 
the question in the manner in which in my opinion it should in 
strictness be considered; and it is also true that some remarks 
seem fco me, with great deference to both the lower Courtŝ  
meaningless in reference to the real question to he decided.
But as I have pointed out there is no basis for taking jadicial 
notice of any circumstance which in itself is decisive of the 
question of fact or which has so strong a beaiing on the question 
of fact as to raise a presumption that the question of fact must 
prima facie be decided in any particular way, and I am unable 
to hold that the finding arrived at by both the Courts is a finding 
based on such an erroneous mode of approaching it and in such, 
disregard of the evidence as would entitle us to interfere with 
it in Second Appeal.

It seems to me that the evidence has as a matter of fact 
been considered and that the decision, notwithstanding soma 
remarks, is based on the evidence. I would therefore dismiss 
this appeal with costs.

S p ENCEE, J .— I  COrfbur, SpExcftk :̂ j .

-----------------------------0 ---------------------------------------------------------------------------------------------------

( i )  (1847) Perry’s O.G., 110 at p. 118,
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