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. Rasscorata- only to 147/220 of the area belonging to his family. T would

CHARTULU
v,
SECRETARY
oY STATE,
SADASIVA
AYYAR, J.

1914,
Jauunry,

9 and 22

e

declare in this case that the plaintiff is entitled 4o free ivrigation
for 147/220 of 3 acres 40 cents. As the plaintiff has grossly
exaggerated in his plaint the area he was entitled to irrigate free
of water-cess, I would dirvect him $o pay the Secretary of State’s
costs thronghout in this case.

As a result the Second Appeals except BSecond Appeal
No. 1774 of 1911 are dismissed with costs : and the Memorandum
of Objections in Second Appeal No. 1563 of 1911 is dismissed
withont costs.

[Letters Patent Appeals Nos. 111 to 117 and 121 of 1913
were preferred against the decisions in the above cases and their
Tordships (Waints, G.J., Konapaswans Sasirivar and Parr-
viers, JJ.,) who heard the appeals allowed the plaintiffs in Letters
Patent Appeals Nos. 111 to 115 of 1913 o amend their plaints
by alleging an implied agreement between the plaintiff and the
Government at the time of the Permanent Settlement and grant,
ed a decree to the plaintiffs as prayed for the extents found by
the District Judge aud dismissed Letters Patent Appeals Nos,
116,117 and 121 of 1918.]

K.R,

APP’ELTMX'NG CRIMINAL.

Before Mr. Justice Miller and Mr. Justice Spencer.

Re SINNU GOUNDAN axp avorHER (Accused 1w CALENDAR
Case No. 612 or 1913 ox vup PILE OF €01 STATIONARY
SEcoND-CLASS MAGIsTRATE OF (GINGEE IN THR
Sovrn Akgor Disrrict).®

COriminal Procedure Qode (Aet ¥ of 1308), sec, 438—Iigh Coust will mot interferg
with an acguitial in revision where an apreal might have been preferred by
Governmend,

In & cess in which the coniplainant heing absenf, the Magistrate acquitted
the accused under section 247, Oriminnl Procedure COode, it subsequently

~

Beferred Case No, 85 of 1913 (Criminal Reviaion Case No. 673 of 19 13).
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tramspired that the absence of the complainant had been proeured by the fraud
of the acensed who had had him arrested and kept in custedy on a false charge.

No appeal aguinst the acquibtal was preferred by Government but the Dis.
trict Magistrate referved the case to the Wigh Court under saction 188, Criminal
Frocedure Code.

Held, that the High Court as a Court of Revision would not, on the District
Magistrate’s rveporb, set aside an order of ncquitinl where an appeal lay by
Government against sueh an order,

OasE referred for the orders of the High Court under section,
448, Criminal Procedure Code, by M. Aziz-vp-piv Hanse Badabur,
Khan Bahadur, r.u.0., the District Magistvate of South Arcot, in
his letter, dated 12tk October 1913.

*The facts of the case appear from the judgment of SPENCER, J.

J. C. Adam for the Public Prosecutor for the {rown.
None repraesented the accused.

Re SINKT
GOUNDAN,

Mirrer, J.—As the Criminal Procedure Code does not permit Miziss, J.

a magistrate to review his judgment in the light of evidence
subsequently obtained or to readmit to his file a case in which
the accused has been acquitted under section 247 owing to the
absence of the complainant, even if good reasons be shown for
his non-appearance, I should hesitate without further considera-
tion to hold that the Legislature intended to permit this Counrt
. in appeal or revision to set aside an acquittal merely on the
ground that fresh evidence is available which could not be
produced at the trial, or on the ground that a complainant has
shown sufficient reagson for his failure to appear and prosecute
bhis complaint, before the magistrate in a summons case. Butin
the present case we must taks it that the acquittal of the
accused under section 247 was procured by his own trick: he
himself is responsible for the complainant’s failure to appear.
The order was, we may say, obtained by a fraud on the Court
and though even in those cireumstances the Code does not permit
the Court which made the order, to vacate it on proof of the frand
interference by this Court may be a proper exercise of our powers in
revision or possibly in appeal, to avoid a miscarriage of justice.

We have not been referved to any case in England in which
cerfiorars has been had to quash an order of acquittal made by
an inferior Court for trand in the person procuring the order.
There is a case Ry v. Umwin(l) [referred to in Axchbold’s

(1) (1839) 7 Dowl,, 578,
72 '
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.
Criminal Pleadings, 28vd edition, page 132 ; 10 Halsbury’s Laws
of England, page 197, foot-note] which seems to have been some-
thing like the present casgs and in which cerfiorar: was refused
but T have not been able to see the repovt of that decision,
But we have the authority of Arvchbold’s Criminal Pleadings
(23rd edition, page 292) for saying that a new trial after acquittal
in a case of misdemeanonr would be granted if the verdict had
been obtained by liregularities committed by the defendant
himself and though no case is there cited in which a new trial
has actually been allowed on these gronnds, the anthority of
Archhold’s treatise is a0 high that it i3 not unsafe to accept it as
correctly stating the principle on which the Comrt would hive
acted in England in former days.

In India we have power to revise an order which is improper
(section 435 of the Code of Criminal Procedure) and an order,
though strictly in accordance with the law as in the present oase,
may, I think, be said to be improper if it was procured by the
fraud or trick of she party asking for it and would not have-
been made but for that fraud or trick. The order before ug is
one which hut for the acensed’s decelt would not have beea made
in the circumstances, and so may be said to be an improper
order though the Magistrate’s action was strictly correct.

Our powers in appeal ave not defined by the Code, further
than this, that an appeal may lie on a matter of fact as well as
on a matter of law except in a case tried by a jury (section 418j.
The Code does mot exprossly statc whether these matters ave
matters appearing upon the vecord matters, that is, which the
inferior Conrt has or might have determined, or whether wo are
at liberty to admit an appeusl on some exfraneous matters which
ought to have affected the decision had it been known at the
time of the trial but whick was not before the inferior Court.

1 have not found a case in any of the High Courts which
decides the paint. In Queen-Hmpress v, Prag Dat(1l) the learned
Judges state as oneof the requirements of an appeal that the
ground for inferference should be apparent on the record but it
cannot be said that they were deciding the present point.

But there is nothing in the Code of CUriminal Procedure to
suggest that so far as the right of appeal”is concerned there is

(1) (1898) LL.R., 20 AlL, 459 ab p. 464
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any difference between the case of an appeal from a convietion
and from an acqnittal and I should mnot like to hold that an
appeal from a convietion could not be entertained if based on
the concealment of a material fact from the Court which con-
ducted the trial. T agree therefore that in this case the Local
Government might have directed thoe filing of an appeal against
the acquittal and that being so I agree also that we ought to
refuse to interfere on -the District Magistrate’s report of the
case.

The District Magistrate is, no doubt, not the party entitled
to appeal from an acquittal, but bis report to the High Court is
intended to move the Court to act under section 439 of the
Criminal Procedure Code that is to act as a Court of Revision
and though it is made at the instance of the complainant it
contains the District Magistrate’s presentation of the case and
it seems to me that to entertain proceedings by way of revision
on a District Magistrate’s report in a case where an appeal
would lie from an acquittal is contrary to the spirit if not to the
letter of sub-section 5 of section 489 of the Criminal Procedurs
Code.

Re SINNU
GorxpaX,

R~

MILLER, J.

SpeNoERr, J.—In this case the complainant preferred a com- ArENcER, 7,

plaint of mischief under section 426, Indian Penal Code, on
June 14th against two individuals, process was issued against
them and the complainant was informed of the date of hearing
in person. On June 23rd, the date fixed for the trial, the
Magistrate acquitted the accused under section 247, Criminal
Procedure Code, owing to the complainant not being present in
Court when the case was called on. 1t subsequently transpired
that the complainant had been kept out of the way by the
action of the aceused in gefting a constable to arrest him on a
false charge of committing nuisance after he had come to
Gingee, where the Magistrate’s Court was situated (see the
jndgment in Calendar Case No. 638 of 1913 on the file of the
Second-class Magistrate of Gingee). Under these civenmstances
the District Magistrate has under section 438 referred the case
to the High Court for setting aside the order of acquittal and
for directing a new triak '

The question for our decision is whether assuming that the

Second-clags Magistrate would have exercised his discretion

dlﬂ"elently by adjourning the hearing to another day had he

72-@
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R sxwu been aware of the cause of the complainant’s failure to appear,
GooNDAN.  ghis Court acting as a Court of Revision will set aside the

-

SPENCER, J.

acquittal and order o fresh trial.

Upon the materials before him when the order under section
247 was passed the Magistrate’s procedure was strictly proper
and in accordance with law. This section declares that the
Magistrate shall acquit the accused unless for some reason he
thinks proper to adjonrn the hearing of the case to some cthier
day. Such an acquittal after the accused has appeared and
answered to the charge will operate as a bar to his being again

1

tried for the same offence as le is a person “tried ” by u Uourt
within the meaning and for the purposes of section 403, Criminal
Procedure Code~—Suraiye Sustri v, Venkatw Rao(l). The
Magistrate has no power to revive the proceedings, as there is
no provision in the Code of Criminal Procedure resembling
Order 9, rule 4 of the Civil Procedure Code, by which a case
can be restored to file by the Court which dismissed it; nor can -
the District Magistrate order a rehearing [Narayanasami Ayyar
v. Janaki Ammal(2), Rangasami v. Narasimhulu(8) and
Empress v. Hardeo Singh(4)].

Coming next to a consideration of what are the powers of
the High Court in such a matter, I think there can be hardly
any doubt that if this matter came up for determination in a
Court governed entirely by English law the answer to the ques-
tion whether the acguittal could be interfered with would be in.
the negative,

In English Courts the maxim of Nemo bis vewars debet is
given full scope. It has been repeatedly held in England that
if an accused person has been once tried and acquitted upon the ~
merits by a Court of competent juxisdiction so as to have been
put in peril of conviction he cannot again be tried upon the
same charge but if charged he can successtfully plead auirgfors
acquit. It is true that in Rogina v. Scaife(5), a new trial was
ordered in a case where one of the accused indicted for felony
procured the absence of a witness whose evidence taken befare

a Magistrate was read against himself and others jointly tried
with him.:

Fvv

(1). (1886) 2 Weir's Cr. R., 407, (2) (1881) 2 Weir’s Cr. R., 308,
(8) (1885) L.L.R., 7 Mad,, 213, (4) (1891) 11 AWK, 120.
(5) (1851) 17,Q.B,, 238 5.0, 117 B.R., 1271,
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Bub Regina v. Scaifs(l) was dissented from in later cases
Reg. v. Bertrand(2) and B. v. Hurphy(3). In England the Courts
have resolutely set their face sgamst granting new trials after
acquibtals for murder and felony on the ground of misreception
of evidence, misdirection or that the verdiet was against
evidence and the same principle has been extended to mis-
demeanours also. See Reg. v. Duncan(4). It has been further
held that acquittals and dismissals cannot be quashed by
certioruri even though the justices who tried the cases were
disqualified by interest or bias—A. v. Galway Justices(3) and
R. v. Antrim Justices(6). The latest case on the point is Rer v.
/S"b"r.npson.w) in which the dectrine has been stretched to the
length of holding that a dismissal of information could not be
disturbed even though one of the five justices who acquitted the
accused was disqualified and though the Court wight be said
to that extent not to be a competent tribunal.

In India however inatters stand upon a different footing.
Here appeals against orders of acquittal ave allowed by section
417, Criminal Procedure Code, a provision of law which is quite
alien to the principles upon which English Courts administer the
law against eriminals. We have also section 403 which prohibits
a second t{rial for the same offence provided that the conviction
or acquittal at the first trial remains in force. If the conviction
or acquittal is set aside by a Court of competent jurisdiction, it
follows that the accused cannot successfully plead the original
decision in bar of further proceedings.

The safeguard of the subject consists in the fact that no appeal
against an acquitéal will be except at the instance of Government
and that Government only exercise this power in cases in which
there has been in their opinion a substantial failure of justice.

1t appears prima facie that there was a failure of justice in the
present case if the complainant was prevented from presenting
his complaint and obtaining the redvess that the criminal law
allows, owing to a circumstance beyond his control, namely hig
wrongful arrest and detention on o false charge, a fact which the

(1) (1851) 17 Q.B, 288; 8¢, 117 B.R., 1271, (2) (1867) LuR., L P.C.0,, 530,

() (1869) I.R., 2 P.C.C., 535. (4) (1881)7 (.B.D., 198,
(5) (1906) 2 W.R., 499. (6) (1895) 2 Ir. R., 603.

(7) K.B.IS, Oct. 23, 1913, reported in the Law Journal of Nov. & at p. 846 3
s.0. (1914) (Q.B.) 1K.B.D., 66; s.c., 186 L.T,, 10,

Re SiNnNU
GoUNDARN.

Spexcer, J.



Re BInND
GaUNDAN,

SPENCER, J.
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Court which tried the case of nuisance found to be true. Bub this
was a cireumstance which was not in evidence at the time when
the Court passed the order of acquittal under section 247, Criminal
Procedure Code, on the complaint of misehief. OFf course he may
have his remedy in an action in tort for malicious arrest against
the constable or against the accused if he instigated the constable
or he may proceed criminally against them, if so advised for
offences under sections 211 and 841, Indian Penal Code ; but he
will still have a grievance that his eomplaint of mischief has not
been heard.

Now there is nothing in the language of seetion 417, Criminal
Procedure Code, te limit appeals against acquittals to cases “n
which Courts have owing to seine error of law or misappreciation
of evidence evine to 8 wrong decision on the cvidence before
them.

Jt has been held that the Legislature has allowed by this
gection an appeal by the Local Government in the widest terms
and without any limitation whatever [sce Empress of India v.
Judoanath Gangoaly(1l)], and that there is no distinetion in the
Code between the right of appeal against an acquittal and the right
of appeal against a conviction, hoth being governed by the same
rules and being subject to the same limitations. Sece The Queen
Empress v. Bibhuti Bhusan Bii(2) and Queen-Empress v, Prag
Dat(8) and King-Emperor v. Chattar Singh(4).

Bection 428, Criminal Procedure Code, allows additional evi.
dence to be admitted in appeals against acquittal as well as in
appeals against convictions, although cases in which this power
is exercised will naturally be rare.

I would therefore be prepared to set aside the order of
acquittal in this case and order a retrial if the matber had come
before the Court by way of appeal presented by the Local Govern-
ment under section 417,

But in revision it has always been vegarded as a sound rule
of practice not to interfere when there is no error in law or on
the face of the record [Emperor v. Sakharam(5), Keshab Chunder
Boy v. Akhil Metey(G) algo £ meeq or v. Mirth Das Newalram(7)]

(1) (1877) LLR., 2 Culo,, 273 (®) (1892)IuR 17 Cale., 485.
(3) (1848) L.L.R., 20 AllL, 459 (4) (1904) 39 Punjab Record, 15 (Cr.),
(6) (1902) 4 Bom. L.R., 686, (8) (1895) LL.}., 22 Cic,, 998,

(7) (1918} 1 Or.L.R., 15,
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and not to interfere in cases of acquittal in which Government
might have applied under section 417 Criminal Procedure Code,
but has not done so, see I the matier of dwrokiam(l), also Thanda-
van v. Pertanna(2), Bwmperor v, Madar Bakish(3) and Impress v.
Miyaji dhmed(4), Ia the formsr respzet the Coarts in Indis
conform to the practice of the Buglish Conrts when dealing with
merits of cerfiorurd and the now obsclete merits of error ; for the
latter practice there is now the authority of clause b of seetion 439,
Uriminal Procédure Code.

Bmpress v. Hardeo Singh(5), Brraianr, J., acting in revision,
ordered a new trial upon a reference by the Sessions Judge
wllen the accased had been acquitted under section 247 on
a complaint of mischief and assault owing to the complainant’s
absence through fever, but this is the only reported instance that
I have been able to discover of a High®Court in exercise of their
revisional powers setting aside an oxder of acquistal npon facts
not before the Court that tried the case. liven that instance was
prior to the introduction of clause 5 of section 430 by Act V of
1898.

I therefore consider that our proper course is to refuse to

interfere with the acquittal on the District Magistrate’s reference.
J.0.A,

(1) (1878) LLR., 2 Mad,, 38,
(2; (1891) LL.R., 14 Mad., 363, (3) (1908) LLR., 25 All, 128,
(£ (1879) LL,R., 3 Bum,, 150, (5) (1891) 11 A,W.N,, i20,

Re S1NNT
GeoNDAN,

SPENCER, J.



