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APPELLATE CIVIL.
Before Mr, Justice Ayling and Mr. Justice Sadasiva Ayyar.

&, SABAPATHY PILLAY (D1Ep) AND OTHERS (THE LEaaL
REPRESENTATIVES OF THE DECEASED APPELLANT-PLAINTIYF),
APPELLANTS,

Y.

VANMAHALINGA PILLAY axp anormer (Durevpaxes Nos. 2
ANy 3), Rusponpprys.™

Cz'vi.l Procedure Code (det ¥V of 1908), 0. XXIII, ». 83— Lompromise—Terms
outside the scope of the suil, recorded in the decree—Decree so far us £t relotes to
the snit, effect of——Terms forming consideration for those relating to the subject-
mattey of the sutt—Deeree, not ultra vices—CGhjection in execution, mainiain.
ability of— Gontract Act (IX of 1872), ss. 88 and 54—Reciprocal promiges—
Non-performance by one porty wrongfully—Consepuent non-performance by the
other, rightfully, effeet of—Coniract at en end— Compensation—Ofer of
performunce, essentials of— Conditional offer—Offer to 1 elease without evecuting
release deed, insufiicient, .

The plaintiff sued to recover & snm of money on a simple money-bond
execated by the first defenlant and the father of the second and third defend-
ants. The parties enfered into a compromise by which the disputes between
them, inclading the elaim in the suik, were adjusted, and a decree was passedin
the suit in accordance with the compromise, “so far as it related to the suit.”
Under the compromise the defendants agreed to get a release of certain proper-
ties which had fallen to the shars of thoe plaintiff in a partition between the
plaintiff and the first defendant and some other properties purchased by
the former from the latter, from the claims of a mortgagee (decree-holder) of
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15.

the game, on the plaintiff depositing in Cowrt within a certain time a som of

money for paywent to the mortgagee towards his deeree. The plaintiff failed
to deposit the amount.” The defandants gave notice to the plaintiff, by a posted
lettor offering to get a release of the properiies if the plaintiff paid the amount
in one week, bus the plaintift did not pay the amount, The third defendant took
an assignment of the mortgage.decree, brought the properties fo sale in
evecution and purchased them in anction, The defendants applied in execution

of the compromise-decree te recover a sum of money as dus to them opnder
the compromise, alleging that they had performed or offered to perform the-

conditions laid on thowm by the compromise. The piaintiff contended that the |

defendants could not recover the amount as the olaim for it could not be deemed
to have been included in the decree, and if it were included the decrees. was
wltra vires ; and further that the deferidants, having failed to fulfl their part of
" the agreement, were not en%itled to enforce the other terms of the comproinise.

L4

* Appeal Against Order No..280 of 1811.
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Held, that all the terms recorded in the compromise~decree, which formed
part of the consideration for the adjustment of the subject-matter of the suit,
roust be deemed to be part of the decree and oan be enforced in execation
procesdings.

A compromise-decree, even if it includes matters beyond the scope of the
snit, is not wltra vires, and no obje~tion can be taken to the enforcement of the
same in execubion proceedings. R

When the parties to a contract fail to perform their reciprocal promises,
the one wilfully and the other because he was not bound to filfnl hig part unless
the former had fulfilled his preliwinary part, the confract itself comes to an end
by the acts of both the parties except for she purpose of enabling the innocent
party to claim compensation from the other,

An offer of performance must be unconditional, it it i to have the same effect
ag performance.

A mere offer by a posted letter thab the party liable was ready to execnte a
release without having a document of velease ready, is not a valid offer under
gection 38 of the Contract Act.

Held (on the facts of the case) that though the plaintiff failed to pay the
money into Court, as the defendaunts failed o fulfil their part of the agresment
or to make a valid unconditional offer to perform the same, and a8 the defendants
disabled themselves from performing their part by reason of the purchase of
the properties by the third defendant, the defendants were not entitled to
enforce the obher terms incinded in the compromise-decrse.

ArrEAL against the order of C. Krisanaswamr Rao, the Subordi-
nate Judge of Mayavaram, in Execution Petition No, 198 0f1910
in Original Suit No. 29 of 1907.

This is an appeal against an order passed by the Sub-Court
of Mayavaram in an application for execution of a razinamah
decree passed in Original Suit No. 29 of 1907 in the said Court.
The original suit on which the razinamah decree was passed,
was instituted by the plaintiff to recover a sum of money on a
simple bond executed by the first defendant (the uncle of the
plaintiff), and the father of the second and the third defendants,
There were certain disputes between the parties with reference
to certain lands which fell to the share of the plaintiff in a
partition said to have been made between the plaintiff and the
first defendant and some other lands purchased by the former
from the latter. The said disputes as well as the claim forming
the subject-matter of the present suit were adjusted by a
razinamah and a decree was possed in accordance therewith
so far it related to the suit. The material terms of the razinamah

£
decree were as f0lloWS taw

(@) That within 16 months from this dafe (i) the defend-
ants herein shotld get the properties which fell to
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the plaintiff’s share at the partibion, and which are Sipaparwy
concerned in the decrec in Original Suit No. 69 of &, %
1902, on the file of the Kumbakonam Sub-Conzrt, free  tiNes.
from the liability of the said decres, (ii) that they

should get a registered voucher showing the dis-

charge of the hypothecation bond executed for

Rs. 8,000 on 20th Wovember 18396 by the first
defendant to Ramachendraiyar, late Sarishtadar of

the Negapatam Sub-Court, from the said Rama-
chendraiyar’s heirs, (iii) and that if wpon plaintiff
depositing into Court within four months from this

date the sum of Rs. 18,000 which the plaintiff has in

the sale-deed executed for Rs. 13,000 to the plaintiff

by the first defendant on 19th January 1803 in

respect of the properties which fell to the plaintiff’s

share at the partition and which are concerned in
Original Suit No. 66 of 1905 on the file of the Kumba-

konam Sub-Court, undertaken to pay to the plaintiff

in the said Original Suit No. 66 together with Interest

due from the date of the said sale-deed according

to the termg of the plaint-bond in the. said suib

No. 66, the defendants get the properties which

fell to the plaintiff’s share at the partition as
aforesaid and the properties mentioned in the said
sale-deed, free from the lability of the sald decree

and even sunbsequent theveto, this suit shall be
dismissed ;

(b) that after the defendants have got things domne as
required in paragraph («) hereof the plaintiff shall
deduct from the sam of Rs. 16,000 shown above as
payable by the plaintiff to the defendant, the amount
which has accrued till 22nd May 1899, on account
of the items specified in the bond in this suit and
on account of the hypothecation-bond executed fo
the plaintiff by the first defendant for Rs. 3,343-2-0
on 16th October 1897, and pay to the second and
third defendants the sum of Rs, 2,200, the balance
found_to be due, with inferest at 11 annas per eent
per mensem from 22nd May 1899 till the date of
payment of the amount; -
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(c) That in case the defendants have failed to fulfil accord-
ing to the conditions stated in paragraph (a) above
and within the time mentioned therein, the plaintiff -
shall recover the sum of Rs. 20,000 that has been
settled in satisfaction of the plaint amount herein
and of subsequent interest and costs of suit, ete.,
together with interest from this date at J1 annas
per cent per mensem by proceeding in execution
againgt the first defendant and the second and third
defendant’s fawily properties.

The defendants alleging that they had performed or offered
to perform the condition laid on them under the decree,
applied in execution of the decree tn recover a sum of
Rs, 2,200 as due to them under the decree. The lower Court
passed an order for execution in favour of the defendants,
overruling the abjectiong of the plaintiff’ to the effect that the
defendants had not fulfilled the conditions in the decree and that
the present claim was nob a part of the decree. The plaintift’
appealed to the High Court. The cagse was originally heard by
their Lordships BensoN and Sunpara Ayvar, dJ., and findings
were called for on certain issues. The lower Court returned
findings to the effect that the asgignment to the third defend.
ant of the mortgage-decree in Original Suit No. 66 of 1905
was nob contrary to the obligations laid on the defendants by the
razinamah and that the defendants weve ready to fulfil their
obligations. The case came on for final disposal before their
Lordships Ayring and Sapasiva Ayvar, JJ.

K. Bamachandra Ayyar for the appellant.

K. Srinivasa Ayyangar for the respondent.

This appeal came on for hearing hefore Bungox and Sunpara
Avyar, JJ., who delivered the following

Jupenenr.— We see no reason to differ from the finding of
the Subordinate Judge with regard to the first and second
conditions to be fulfilled by the first defendant before the second
and third defendants could claim to take out execution for the
amount in question. But the finding with regard to the third
condition is unsatisfactory. It is admitted that the plaintiff did
not deposit in Court the amount that he was bonnd to deposit,
but the plaintiff alleged in his objection petfiion that the third
defendant had taken an assignment of the decree in Original
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Suit No. 66 of 1905 and brought to sale the properiies allotted to
the plaintiif contrary to the obligabtion undertaken by the fivst
defendant to obtain a release of those properties from liability
for the decree. If this allegation be true, they certainly cannot
take out execution for the amount in question. We request the
Subordinate Judge to take evidence on the above question and
submib his finding thereon; and also on the question whether the
defendants were ready to fulfil their obligations under paragraph
A (8) of the razinamah. We reserve the questions whether
clanse B of the razinamah ecan be treated as a part of the
“decree, and, if so, whether it is executable or should be regarded
as declaratory. The findings will be submitted within two
months after the receipt of this order and seven days will be
allowed for filing objections.

In compliance with the order contained in the above judg-
ment, the Subordinate Judge of Mayavaram submitted findings
to the effect that the assignment o the third defendant of the
mortgage decree in Original Sait No. 66 of 1905, was not con-
trary to the obligation laid by the razinamah and that the
defendants were ready to fulfil their obligations.

This appeal again coming on for hearing the Court delivered
the following judgments.

Sapasiva AvvaR, J.—The judgment-debtor is the appellant
in this appeal preferred against the order of the Subordinate
Judge’s Court of Mayavaram passed on the execution petition
filed by the defendants Nos. 2 and 3 as decree-holders.

The facts are a little complicated but it is necessary to set
oub many of them in ovder to understand the countentions in this
appeal.

The plaintiff and the first defendant are brothers. They
effected a partition of their properties about July 1897. Inthat
partition, about 84 items of landed properties (among other
properties) were divided between the plaintiff and the firat
defendant, the plaintiff obtaining for his share certain specific
properties oub of the 34 properties and the first defendant the

reémaining properties. In June 1899, the first defendant and the .
fasher of the defendants Nos. 2 and 8, since deceased, executed

a simple bond for Bs. 10,000 in favour of the plaintiff, It has
here to be mentioffed that though the plaintiff got in the parti-

tion of 1897 certain specific properties out of the 84 items .of -
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land, all the 34 items had been mortgaged by the first defendant
before the partition in favour of a third person whom I will call
the mortgagee. This mortgagee brought suit No. 66 of 1905 on
the file of the Kumbakonam Sub-Court for sale of those 34 items
against both the plaintiff and the first defendant; the plaintiff
(without protest apparently from the first defendant) seems to
have raised the plea in the mortgagee’s suit that one-half share
in all the 34 items belonged to him and that the said half share
was not liable for the mortgage as the sum advanced by the
mortgagee to the first defendant was not a debt incurred by the
first defendant for the henefit of both the plaintiff and the firgt
defendant. The plaintiff, if the debt was not a proper debt,
might have had those particular items (out of the 34 mortgaged
items) which fell to the plaintiff’s share released from liability
under the mortgage, but, as T said above, he seems to have
attempted to get one half share in every one of the S84 items
released from the mortgage. One other complication in the case
ig that in January 1903, the first defendant seems to have sold.
some of those properties which fell to his share (out of the 34
properties) to the plaintiff for Rs. 13,000 and asked the plaintiff
to pay that Rs. 13,000 to the mortgagee in part satisfaction of
the mortgage debt. The plaintiff had failed to pay that
Rs. 13,000 to the mortgagee and bence the mortgagee brought
his suit No. 66 of 1905 to recover the entire amount due under
his mortgage by sale of all the 34 properties.

That Suiv No. 66 of 1905 was decreed only for the sale ¢f one
half share in all the 84 properties and the Court released the
other half share on the footing that the plaintiff was entitled to
the said half share in all the 34 properties. The partition under
which the plaintiff got cerfain specific iterns oub of the 84 pro-
perties was thus ignored by that decree. It is not clear whether
it was ignored because the partition was held invalid or not
proved or because the partition was not relied upon and put
forward by any of the parties.

The present suit was brought by the plaintiff in 1906 as
Original Suit No. 38 of 1906 (in the Kumbakonam Sub-Court)
on the simple bond for Rs. 10,000 executed in June 1899 by the
first defendant and the father of the ‘defendants Nos. 2 and 3
for the recovery of Rs. 18,000 and odd due.under that bond.
This Suit No, 88 of 1906, of the Kumbakonam Sub-Court,
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afterwards became Suit No. 29 of 1907 on the file of the
Mayavaram Sub-Court. On the 9th April 1908, a razinamah
petition was filed in this suit by the plaintif and by the
defendants Nus. 1 to 8 compromising all the disputes between
the plaintiff and the defendants. The Court on that same date
decreed in terms of the razinamah *‘so far as those terms
related to the suit as detailed below.” It is doubtful (and it
is a matter of dispute between the parties) whether by detailing
all the terms of the razinamah in the decree after stating that
the Court decreed in terms of the razinamah in “so far as those
terms related to the suit ”” whether all those terms were intended
by the Court as relating to the suit and as decreed in the sunit
or whether all the terms were detailed.merely for the purpose
of recording the terms of the razinamah and only those terms
which directly related to the right o recover moneys due
under the bond of 1899 were intended to be decreed in that suit.
Now the terms of the razinamah are again of a complicated
character, but as it is necessary to refer to them for understand-
ing the dispute, I shall set them out briefly. The terms are (Al),
that, within the 9th August 1909, the three defendants should
fulfil & condition which T will call condition No. 1; (A2), that
the three defendants should before that same date (9th August
1909) fulfil another condition which I will call condition No. 2;
(A8), that upon plaintiff depositing Rs. 18,000 and interest
thereon from Jannary 1908 into Court for payment to the mort-
gagee the decree-holder in No. 66 of 1905, the defendants Nos. 1
to 8 should within the 9th Augnst 1909 get released from liability
under that deeree the two sets of properties which belonged to
the plaintiff out of the 34 mortgaged properties, those two sets
being (firstly) the properties which fell to the plaintiff’s share
in the division of 1899 and (secondly) the properties which had
been included in the sale to the plaintiff by the first defendant
in January 1903; (B), that if the three defendants fulfilled the
above conditions (Al, A2 and A3) the amount due to the plaintiff
under the simple bond of 1899 for Rs. 10,000 and the sum due
to the plaintiff of Rs. 8,000 and odd shounld be set off against the
sum of Rs. 16,000 and interest due to the first defendant by the
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plaintiff and that the *plaintiff should pay Rs. 2,200 to the

defendants Nos. 2 exnd 3 (which sum would be the balance doe

to the defendants Nos, 2 and 3 after such set off) with interest
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from May 1899; (C), that if the defendants failed to fulfil
conditions A1, A2 and A8 the plaintiff should recover Rs. 20,000
as due to him under the plaint bond with interest from the
date of the razinamah by execution against defendants Nos. 1
to 8. (There are certain other minor terms in the razinamah
which need not be stated here.)

Now, the defendants Nos. 1 to 8 have fulfilled the conditions
Al and AZ. They say that they offered and were ready and
willing to fulfil the condition A3 and that their such offer,
readiness and willingness should be treated as legally of the
same effect as if they had actually fullilled the condition AS
also. Then, they contend that under clanse (B) of the razina~
mah decree, the plaintiff ought to pay Rs. 2,200 to them and
that the defendants Nos. 2 and 3 are entitled in execution of
this same decree to recover this Rs. 2,200 and interest from the
plaintiff. On these contentions, they filed the execution petition
No. 198 of 1910 on the 26th November 1910 and prayed for the
arrest of the plaintiff for the recovery of the Rs. 2,200 and.
interest. The plaintiff raised several objections to the grant of
the prayer of this execution petition of the defendants Nos. 2
and 8. Two of these objections, namely, that the defendants
Nos. 1 to 8 did not fulfil conditions Al or A2 are useless, as the
Sub-Court and also a Bench of this Court (when this appeal came
on first before this Court) have found that the conditions Al and
A2 had been fulfilled by the defendants before this execution
petition was put in. Two other objections of the plaintiff
remain to be considered. The first objection is that the third
condition (A8) had not been fulfilled by the defendants before
this execution petition was filed and not only that the third
condition had not been fulfilled before the execution petition
was filed but the defendants had precluded themselves from ful.
filling that condition by certain acts of the third defendant. The
second objection was thut even if the defendants had ful-
filled all the three conditions, the term (B) of the razinamah
petition, namely, that on the defendants fulfilling those condi-
tions, the second and third defendants shonld recover Rs. 2,200
from the plaintiff was not a term which related to the dispute in

‘the plaintifP’s suit brought on the bond of Rs. 10,000 and that

therefore there was and could be no decrce passed for thay
amount in the Suit No, 29 of 1007 ; in other words, the gist of
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that objection is that the defendants Nos. 2 and 8 should bring a
separate suit on the promise recorded as term (B) in the razi-
namah decree and cannot claim that an executable decree for
that amount has been passed in this suit No. 29 of 1907.

I shall shortly deal with the second objection. Having
regard to the nature of the pleadings in the suit No. 29 of 1907,
I think that the term (B) of the razinamah was intended to be
one of the considerations which moved the defendants Nos. 1 to
3 in consenting to the term (C) of the razinamah which directly
related to the plaintiff’s claim. It has also to be noted that the
amount of the plaintiff’s claim is set off even nunder the provisions
of the term (B) against the plaintifi’s claim. I therefore hold
that the term (B) is a part of the decreed provisions in the suit
No. 29 of 1907 and not merely one of the recorded provisions.
In this view, the law laid down in the cases reported in Joii
Kurwvetappa v. Izari Sirusappa(l) and Purne Chandre Sarker
v. Nil Madhub Nandi(2) applies and the term (B) can be lawtully
made part of the decree and the liability created by that term
can be enforced in execution proceedings. As, on this question,
I agree with the observations in Gobinda Chandra Pal v. Dwarka
Nath Pal(3), I shall quote certain passages therefrom :—

“ The question whether any particular term of a petition of
compromise incorporated in a deeree, made under a power given
by section 375 of the Code of Civil Procedure, relates to the sait,
or is covered by its subject matter must be decided from the
frame of the suit, the relief claimed, and the relief allowed by
the decree on adjustment by lawful agreement. The mntual
connection of the different parts of the relief granted by a
consent decree is an important element for consideration in each
case in deciding whether any portion of the relief is within the
scope of the suif. No hard-and-fast rule ecan be laid down, each
case being governed by its own facts.” “In Jastmuddin Biswas
v. Biuban Jelini(4) Brerr and Smarroppiy, JJ., recognized the
binding effect of the term in a decree which was the considera~
tion for the relief grauted in a suit as decreed on agreement of
parties. The same view was taken in Gupta Narain Dassv.

(1) (1907) I.I.R., 30 Mad., 478. (2) (1901) 5 O.W.N., 485.
(3) (1%08) LL.R., 85 Qale., 837 at pp. 841 and 843,
(4) (1907) LL.R., 34 Calc,, 456,
66
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Bijoya Sundari Debya(l) and Purna Chandre Sarkar v.
Nil Madhub Nandi(2). In the latter case, GEosk and Prarr, JJ,,
held that a decree passed on a compromise cannot be regarded
as ultre vires simply because it goes beyond the subject matier
of the suit and contains other conditions, and that, if those other
conditions are the consideration for the compromise of the
subject matter of the snit, they must be incorporated in the
decrse.”

Tiven if the term (B) could not lawfully be made part of the
decree, once it has been so made part of the decree as I think it
has been in this case, the person bound by the decree cannot,
in execution, object o that texm as not binding upon him. <The
appellant’s vakil relied upon a passage in Gurdeo Singh v.
Chandrikaly Stnyh(8), where Mooxeriez, J., says that if a com-

“ gives effect to the settlement touching pro-

promise decree
perties extraneons to the litigation the decree is, to that cxtent,
clearly without jurisdiction and is inoperative.” I respectfully
dissent from that dictum as it is opposed to the decision of
this Court in The Manager of Sri Meenaksh: Devastanam,
Madura,v. Abdul Kasim Sahib(4) where Binson and Wartts, JJ.,
held that any objection to sach a decree giving reliefs in respect
of such matters not relating to the suit, ought to have been
taken by way of appeal and could not be urged when execution
of the decree is sought.

Now I shall deal with the first and the principal objection of
the plaintiff. This objection hus again to be divided under two
heads. The first head is that defendants have not fulfilled the
third condition (AB3) and hence cannot take advantage of the
provision (B) in their favour. The second heading of the
objection is that they have absolutely precluded themselves from
fulfilling that third condition. Taking the first head of the
oi)jection, the reply of the defendants Nos. 2 and 8 is, as I said
before, that they had mads an offer to fulfil the third condition
and as the plaintiff did not accept that offer, the defendants are
in as good a position as if they had fulfilled the third condition.
It seems to me that in execution of a decree which gives a par-

ticular relief to the defendants Nos. 2 and 8 only if o condition
1.

(1) (1897) 2 O.W.N,, 663. (2) (1901)5 C.W.N., 485.
(3) (1909) I.L.R,, 86 Calo,, 193 at p. 223,  (4) (1907) LL.R., 30 Mad.,, 421,
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is fulfilled, they cannot get that relief unless they fulfil that
condition or unless the fulfilment of that condition has been
made impossible by fthe plaintilf. I also think (a) thatb the
offer to fulfil that condition should be kept always open and (4)
that the offer relied upon ocught to be an unconditional offer,
Again the second head of the objection seems to me to be
clearly valid. The defendants not only have not fulfilled the
condition of getting the plaintiff the two sets of properties ount
of the 34 properties released from the mortgage decree but
the third defendant obtained a transfer of the mortgage decree,
brought a halt share in those two sets of properties belonging
to the plaintiff to sale in execution of that decree and purchased
them hiwself. Thus, that mortgage decres has fully operated
on and destroyed plaintiff’s rights in those properties and the
third defendant by his acts has rendered it impossible for the
defendants Nos. 1 to 3 to get those properties released from
the effecls of that decree, effects which were threatened at the
time of the compromise and consummated afterwards. Of
course, as the plaintiff neglected to perform his part of the
agreement forming the third condition in the razinamah, namely,
the payment of Rs. 13,000 hefore the 9%th Angust 1908, the
defendants Nos., 1 to 3 were not bound to fulfil before the %th
August 1909 their part of that agreememt and they could
under sections 51 and 84 of the Contract Act refuse to perform
their part of the promise and even claim compensation (be-
sides) from the plaintiff for any loss which they have sustained
by the plaintiff’s non-performance of his preliminary pro-.
mise to pay Rs. 13,000 ; but if both the parties to a contract
(whom we might call A and B) fail to perform their reciprocal
promises, the one (A} wilfully and the other (BB because he was
not bound to fulfil his part unless A had fuolfilled his preliminary
part, the contract itself clearly comes to an end by the acts of
both parties A and B ewcept for the purpose of enabling the
tunocent party (B) to claim compensation from A. B, however,
cannot claim the performance of the specific obligation under-
taken by A under the contract after B had himself (though
lawtully) put an end to it. If B wants bo hold A to the specific
performance of A's contract, B must fulfil his own promise or
make an unconditional contmulncr offer to fulfil his promise.

Under section 38 of the Contract Act, an offer equivalent tg

66-a
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performanece in the eye of the law must be unconditional. In
the present case, the offer under letter Exhibit D is not
unconditional as it says that the third defendant was ready to
release the plaintifl’s properties under the decree in suit No. 66
of 1905 only if the plaintiff paid Rs. 13,000 and the interest within
one weel’s time. Further, an offer under section 38 (see clause 8
of seotion 38) must be such that the promisee must have a
reasonable opportenity of seeing that the thing offered is the
thing which the promisor is bound by his promise to deliver.
Now the English and Indian cases have established that a mere
offer by registered posted letter to deliver something or rather,
the expression by a letter of a willingness or readiness to deliver
is not a proper offer. As SuErEArD, J., saysin his Contract Act,
¢« A gufficient tender of money is not made if the money is locked
up in a box, nor of goods if they are enclosed in a cask which
the other party is not allowed to open.” Following that analogy,
a mere offer by posted letter that the third defendant is ready to
gxecute a release and  without having a document of release
ready to be delivered, is not a proper offer. Again as said in
Hajt Abdul Rohman v. Haji Noor Mahomed(1) and Behari Lal v.
Ram Ghulam(2) the plea of tender is incomplete as an answer to
an action (and, by anzlogy, as an answer to a defence) unlesg
accompanied by a tender in Court.

In the prescnt case, the third defendant who obtained the
transfer of the decree in suit No. 66 of 1905 did not execute a
release deed, did not show it o the plaintiff and did not offer any
such deed unconditionally or even make his mere expression of
willingness and readiness unconditional. Hence the offer under
Exhibit D was not a legal or proper offer. When the plaintiff
tailed to pay the Rs. 13,000 the defendants had two courses open
to them. They might refuse to perform their part of the promise
(namely, the procuring of the release), and claim cowpensation
for plaintiff’s breach of contract (see section 54 of the Contract
Act) or they might, notwithstanding the plaiutiff’s breach falfil
their (defendants’) part of the contract by performing their
reciprocal promise and then claim all their rights under the
contract as a subsisting contract, The plaintiff in not having
paid the money broke the contract wrongfully and the third

(1) (1889) I.L.R., 16 Bom,, 141. (2) (1902) TL.R., 24 AlL, 481,
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defendant in not having got the plaintift’s properties released and
in obtaining transfer of the decree and executing it alse broke
the contract though rightfully and must be deemed under scction
54 of the Contract Act ashaving also himself avoiled the contract.
In the result, T hold that the defendants Nos. 2 and 3 cannot
obtain any relief in pursuance of the term (B) of the razinamah
decree as they have not fulfilled the condition (A3) which is
preliminary to their obtaining that relief, as they have uever
made an nnconditional offer to fulfil that condition, as they have
~ mever made an offer which gave a reasonable opportunity
to the plaintiff of seeing that the thing offered is the thing
which he was entitled to get (section 38, clause 8 of the Contract
Act) and lastly as the offer has not been a coutinuing offer, the
defendants having, by the third defendant’s conduet, precluded
themselves from fulilling that condition which involves therelease
of the plaintiff’s properties from a decree which subsists no longer
as a decree but has resulted in the fruits which have been
gathered by the third defendant. In the resuli, in reversal of
the lower Court’s order which allowed the execution of the
decree in favour of the second and third defendants, I would
direch that their execution petition shall stand dismissed. As
the plaintiff relied upon several invalid and even dishonest pleas
besides the pleas on which he has succeeded I would make no
order as to costs in either Court.
Aviing, J.—T agree.
K.R.
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