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A P P E L L A T E  G IYIL.

Before Mr, Justice Ayling and Mr. Justice Sadasiva Ayijar. 

S. Sx4uBAPATHY PILLAY (d ie d ) and o th e rs  ( th e  L e g a l

E e PSESEKTATIVES of this DECi2ASED A pPELLANT-Pl a INTIE'p) ,

A ppellants ,

1913. 
li'e'farnary 20

and
1914. 

Jamiary
15.

V A iS T M A H A L IN G -A  P I L L A Y  and  other  (DaPBi^DANrs N o s. 2 

AND 3 ) , E b SPONDEKIS.*

Civil Procedvre Code (Act V of 1908), 0. X X llI, r. ^ — Comprojnise— ITerms 
outside the scope oj the suit, recorded in the decree— Decree so far as it relates to 
the suit, effect of— Terms forming consideration for those relating to the mbject- 
matter of the suit— Decree, not ultra vires— Gh'jectioti in es êcution  ̂ maintain- 
abilitu of— Contract Act {IX  o f l 8 ‘72), ns, 3S and 54— Reciprocal 'promises—  
Non-'perforinance ly  one fatty u-rongfuUy— Congei/uent nion-performmce by the 
other, rightfully, effect of— Contract at an end— Compensation— Offer of 
performance, esse7i.tials of— Gonditionnl offer— Offer to 1 eleatte without executitiff 
release deed, insufficient.

The plaix t̂ifi; sued to recover a sum of monp-y on a simple Tfioney-boncl 
executed by the iirrat defenJant and the father of the second and third defend­
ants. The parties entered into a compromise by ■whicli the disputes betfveen 
thorn, including the claim in th.e suit, were adjusted, and a decree ■was passed in 
the suit in accordance with the compromise, “ go far as it related bo the suit.”  
Under the compromise the defendants agreed to get a release of certain proper­
ties which had fallen to the share of tha plaintiff in. a partition between the 
plaintif£ and the first defendant and some other properties purchased by 
the former fiom the latter, from the claims of a mortgagee (deoree-holdet) of 
the same, on the plaintiff depositing in Court within a certain time a snm of 
money for payment to the mortgagee towards his decree. The plaiiitiffi failed 
to deposit the amount." The defendants gave notice to the plaintiff^ by a posted 
letter offering ta get a release of the properties if the plaintiff paid the amotmt 
in one week, but the plaintiff did not pay the amount. The third defendant took 
an assignment of the mortgage-deereo, brought the properties to sale in 
execution and purchased them in auction. The defendants a.pplied in esecQtion 
of the compromise-decree to recover a sum of money as due to them under 
the compromise, allegins? that they had performed or oifered to perform the 
conditions laid on theta by the compromiee. The plaintiff contended that the 
defendants could not recover the amount as the claim for it could not be deemed 
to h ave been  included in the decree, and if it were included the decree was 
ultra vires ; and further that the defendants, having failed to fulfil their part of 
the agreement, ■vyere not entitled to enforce the other terms of the comproraise.

A-ppeal Against Order No. 230 o f 1911.



T;INGA,

S a b a p a th y  Seldg  th at all th e  terras fecord ed  in th e  com pi'om iae-deoi’e e , w liich  form ed  

«. p a rt o f the consideration  for th e  a d ju stm e n t of the su b je c t-m a tte r  o f  th e  snib, 

V anm a h a . deem ed to be p a rt of th e  decree and oau b e  en fo rced  in  ezecution

pi’oceedings.

A  oompromise-decreft, even if it includes matters beyond the scope of the 
suit, is not ultra vires, and no obje-^tioi) can be taken to the enforcement of the 
same in executiojj proceedings.

When the parties to a contract fail to perform their reciprocal promises, 
the one wilfully and the other because he was not bound to filfnl his part unless 
the fofmer had fnlfiiled his preliminary part, the contract itself comes to an end 
by th,e acta of "both tlie parties escepb for the purpose of enabling the innocent 
party to claim compensation from the other.

An offer of performance must be anconditioual, if it is to have the same effect 
aa performance.

A  mere offer by a posted letter that the party liable was ready to esecute a 
release ■without having a document of release ready, is not a valid offer under 
section 38 of the Contract Act.

Held (on the facts of the case) that though the phuntiff failed to pay the 
money into Court, as the defendants failed to fulfil their part of the agreement 
or to make a valid unconditional olfer to perform the same, and as the defendants 
disabled themselves from perforuAing their part by leaaou of the purcliai-e of 
the prop6rtie‘=! by the third defendant, the defendants were not entitled to 
enforce the other terms inehided in the compromise-decree.

A p p e a Ii ag-ainst the order of 0 .  K b i s h n a s w a m i  Bad, the Su'bordi- 

nate Judge of ’Mayavaram, in Execution Petition No. 193 o f 1910 
in Original Suit No. 29 of 1907.

This is an appeal against an order passed by tke Snb“Oourt 
of Mayavaram ia an application for execution of a razinamah 
decree passed in Original Suit No. 29 of 1907 in the said Court. 
The original suit on which the razinamah decree was passed, 
was instituted by the plaintiff to recoyer a sum of money on a 
simple bond executed by the first defendant (the uncle of the 
plaintiff); and the father of the second and the third defendants. 
There were certain disputes between the parties with reference 
to certain lands which fell to the share of tbe plaintiff in a 
partition said to have been made between the plaintiff and the 
first defendant and some other lands purchased by the former 
from the latter. The said disputes as well as the claim forming 
the subject-matfcer of the present suit were adjusted by a 
razinamah and a decree was passed in accordance therewith 
so far it related to the suit. The material terms of the raiainamah 
decree were as follows

(ct) That within 16 m obths from  this dale (i) th e d e len d - 

ants herein should g et tho properties which fe ll to

960 THE IKBIAN LAW EEPO^ITS. [VOL. xxxviri.



the plaintiff’s sliare at the partition  ̂ and wliicli are S a b a p a th y  

concerned in tlie decree in Original Suit No. 69 of v’ankaha- 
1902, on tlie file of the Ivnmba’konam Snb-Oonitj free linga. 
from the liability of the said decree, (ii) that they 
should get a registered voucher showing the dis- 
charg’6 of the hypothecation bond executed for 
Es. 8,000 on 20th November 1896 by the first 
defendant to Ramachendraiyar, late Sarishtadar of 
the Negapatam Sxib-Conrt, from the said Eama- 
chendraiyar^s heirs, (iii) and that if upon plaintiff 
depositing infco Court within four months from this 
date the sum of Es, 13,000 which the plaintiff has in 
the sale-deed executed for Rs. 13,000 to the plaintift 
by the first defendant on 19th January 1903 in 
respect of the properties which fell to the plaintiff ŝ 
share at the partition and which are concerned in 
Original Suit No. 66 of 1905 on the file of the Kumba- 
konana Snb-Court, undertaken to pay to the plaintiff 
in the said Original Suit No. 66 together with interest 
due from the date of the said sale-deed according 
to the terms of the plaint-bond in the- said suit 
No. 66, the defendants get the properties which 
fell to the plaintiff's share at the partition as 
aforesaid and the properties mentioned in the said 
sale-deed, free from the liability of the said decree 
and even subsequent thereto, this suit shall be 
dismissed ;

(h) that after the defendants have got things done as 
required in paragraph (a) hereof the plaintifi shall 
deduct from the sum of Es. 16,000 shown above as 
payable by the plaintiff to the defendant, the amount 
which, has accrued till 22nd May 1899, on account 
of the items specified in the bond in this suit and 
on, account of the hypothecation-bond executed to 
the plaintiff by the first defendant for Bs, 3^343-2-0 
on 16th October 1897, and pay to the second and 
third defendants the sum of Rb. 2^200/the'balance 
found^to be due, with intei-esi; at 11 annas per cent 
per mensem from 22nd May 1899 till the date of 
payment of the amount;
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(c) That in caae tlie defeadauts have failed to fulfil accord­
ing to the conditions stated in paragraph (a) above 
and within the time mentioned therein̂  the plaintiff ' 
shall re coyer the sum of Rs. 20,000 that has been
settled in satisfaction of the plaint amount herein
and of subsequent interest and costs of suit;, etc., 
together with interest from, this date at H annas 
per cent per mensem by proceeding in execution 
against the first defendant and the second and third 
defendant's family properties.

The defendants alleging* that they had performed or offered 
to perform the condition laid on them under the decree, 
applied in execution of the decree to recover a sum of 
Es, 2,200 as due to them xrnder the decree. The lower Court
passed an order for execution in favour of the defendants,
overruling the objections of the plaintiff to the effect that the 
defendants had not fulfilled the conditions in the decree and that 
the present claim was not a part of the decree. The plaintiff' 
appealed to the High Court. The case was originally lieard by 
their Lordships B e n s o n  and S u m a e a  A t y a e  ̂ JJ., and findings 
were called for on certain issues. The lower Ooart returned 
findings to the effect that the assignment to the third defend- 
ant of the mortgage-decree in Original Suit No. 66 of 1905 
was not contrary to the obligations laid on the defendants by the 
razinamah and that the defendants were ready to fulfil tbeir 
obligations. The case came on for final disposal before their 
Lordships A t l in g  and SADAsrVA Ayyar, JJ.

Bamachandra Ayyar for the appellant.
K. 8rinivam Ay y an gar for the respondent.
This appeal came on for hearing before BenSof and Sunpaea 

Ayyab, JJ.j who delivered the following

J ddgmisnt.— "We see no reason to diifer from the finding of 
the Subordinate Judge with regard to the first and second 

Aytab, JJ. conditions to be fulfilled by the first defendant before the second 
and third defendants could claim to take out execution for the 
amount in question. Bat the finding with regard to the third 
condition is unsatisfactory. It is admitted that tlie plaintiff did 
not deposit in Court the amount that he was bound to deposit, 
but the plaintiff alleged in hie objection petilion that fch.e third 
defendant had taken an assignment of the decree in Original

B enson
AN D

Sunbaba



Sait No. 6 6  o f  1905 a n d  b ro iig lit  to  sa le  tlie p ro p e rtie s  a llo tte d  to  Sabapatht 

th e  p la in tiff c o n tr a r y  to  tlie  o b lig a t io n  u n d e r ta k e n  b y  th e  first
 ̂ V AKMASA^

d e fe n d a n t  to o b ta in  a re le a se  o f  th o s e  p ro p e rtie s  fr o m  lia b ility  linga. 

fo r  th e  d ec ree . If this alleg-ation b e  tru e , th e y  c e rta in ly  carmofc B e ^ in  

ta k e  o u t  e s e c u tio ii  fo r  th e  a m o u n t in q u e stio n . We re q u e st the  

Subordinate Judge to take e v id e n c e  o n  the above Cjuestion an d  A yvae, JJ. 

su b m it  his finding thereon; and also on th e  q u e s tio n  whether th e  

d e fe n d a n ts  w ere  r e a d y  to  fu lfil  th e ir  o b lig a tio n s  u n d e r  p a r a g r a p h  

A (Sj o f th e  ra z in a m a h . We r e s e r v e  th e  q u e stio n s  w h e th e r  

c la u se  B o f th e  r a z in a m a h  can b e  tr e a te d  as a  p a r t of th e  

'd e c r e e , an d j i f  so , w h e th e r  i t  is  e x e c u ta b le  or s h o u ld  b e  re g a r d e d  

as d e c la r a to r y . The findings w ill  be s u b m itte d  w ith in  two 
months afte r  th e  receipt of this order an d  seven d a y s  w ill be 
allowed for filing objections.

In compliance with the order contained in the above judg­
ment, the Subordinate Judge of Mayavaram submitted findings 
to the effect that the assignment to the third defendant of the 
mortgage decree in Original Suit No. 66 of 1905̂  was not con­
trary to the obligation laid by the razinamah and that the 
defendants were ready to fulfil their obligations.

This appeal again coming on for hearing the Court delivered 
the following judgments.

Sadasiva A tya-Ej J .—The judgment-debtor is the appellant sadasiva 
in this appeal preferred against the order of the Subordinate 
Judges’s Court of Mayavaram passed on the execution petition 
filed by the defendants Nos. 2 and 3 as decree-holders.

The facts are a little complicated but it is necessary to set 
out many of them in, order to understand the contentions in this 
appeal.

The plaintiff and the first defendant are brothers. They 
effected a partition of their properties about July 1897. In that 
partition, about 34 items of lauded properties (among other 
properties) were divided between the plaintiff and the first 
defendant  ̂the plaintiff obtaining for his share certain specific 
properties out of the 34 properties and the first defendant the 
remaining properties. In June 1899, the first defendant and the 
father of the defendants Nos. 2 and 3, since deceased, executed 
a simple bond for Rs. 10,000 in favour of the plaintiff, It has 
here to be mentioiTed that though the plaintiff got in the parti­
tion of ,1$97 certain specific properties out of the 84̂  items :of
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S a b a p a t h y  land; all the 34 items had been mortgaged by the first defendant 
before the partition in favour of a third person whom I will call 
the mortgagee. This mortgagee bi'onght suit No. 66 o! 1905 on 
the file of the Kumbakonam Sub-Court for sale of those 34 items 
against both the plaintiff and the first defendant; the plaintiff 
(without protest apparently from the first defendant) seems to 
have raised the plea in the mortgagee's suit that one-half share 
in all the 34 items belonged to him and that the said half share 
was not liable for the mortgage as the sum advanced by the 
mortgagee to the first defendant was not a debt incurred by the 
first defendant for the benefit of both the plaintiff and the first 
defendant. The plaintiff, if the debt was not a proper debt̂  
might have had those particular items (out of the 34 mortgaged 
items) which fell to the plaintiff’s share released from liability 
under the mortgage  ̂ but, as I said above  ̂ he seems to have 
attempted to get one half share in every one of the 34 items 
released from the mortgage. One other complication in the case 
is that in January 1908, the first defendant seems to have sold, 
some of those properties which fell to his share (out of the 34 
properties) to the plaintiff for Bs. 13̂ 000 and asked the plaintiff 
to pay that Rs. 13,000 to the mortgagee in part satisfaction of 
the mortgage debt. The plaintiff' had failed to pay that 
Rs. 13̂ 000 to the mortgagee and hence the mortgagee brought 
his suit No. 66 of 1905 to recover the entire amount due under 
his mortgage by sale of all the 34 properties.

That Suit No. 66 of 1905 was decreed only for the sale of one 
half share in all the 34 properties and the Court released the 
other half share on the footing that the plaintiff vp-as entitled to 
the said half share in all the 34 properties. The partition under 
which the plaintiff got certain specific items out of the 34 pro~ 
perties was thus ignored by that decree. It is not clear whether 
it was ignored because the partition was held invalid or not 
proved or because the partition was not relied upon and put 
forward by any of the parties.

The present suit was brought by the plaintiff in 1906 as 
Original Suit No. 38 of 1906 (in the Kumbakonam Sub-Court) 
on the simple bond for Es. 10,000 executed in June 1899 by the 
fi.rst defendant and the father of the ^defendants Nos, 2 and 3 
for the recovery of Rs. 18,000 and odd due. under that bond. 
This Suit No. 88 of 1906̂  of the Kumbakonam Sub-Court,



afterwards becaine Suit No. 29 of 1907 on tlie file of the S a b a p a t h t  

Mayavaram Sub-Court, On the 9th April 1908, a razinamali y,inmaha- 
petition was filed in this suit by the plaintiff aud by the 
defendants Nus. 1 to 3 compromising all the disputes between Sadasita 

the plaintiff and the defendants. The Oourfc on that same date 
decreed in terms of the razinamah so far as those terms 
related to the suit as detailed below.” It is doubtful (and it 
is a matter of dispute between the parties) whether by detailing 
all the terms of the razinamah in the decree after stating* that 
the Court decreed in terms of the razinamah in “  so far as those 
terms related to the suit̂  ̂whether all those terms -were intended 
by the Court as relating to the suit and as decreed in the suit 
or whether all the terms were detailed. merely for the purpose 
of recording the terms of the razinamah and only those terms 
which directly related to the right to recover moneys due 
under the bond of 1899 were intended to be decreed in that suit.

Now the terms of the razinamah are again of a complicated 
character, but as it is necessary to refer to them for understand­
ing the disputê  I shall set them out briefly. The terms are (Al), 
that, within the 9th August 1909, the three defendants should 
fulfil a condition which I will call condition No. 1; (A2), that 
the three defendants should before that same date (9th August 
1909) fulfil another condition which I will call condition No. 2 ;
(A3), that upon plaintiff depositing Rs, ]3,000 and interest 
thereon from January 1903 into Court for payment to the mort­
gagee the decree-holder in No. 66 of 1905, the defendants Nos. 1 
to 3 should within the 9th August 1909 get released from liability 
under that decree the two sets of properties which belonged to 
the plaintiff out of the 34 mortgaged properties, those two sets 
being (firstly) the properties which fell to the plaintiff’ s share 
in the division of 1899 and (secondly) the properties which had 
been included in the sale to the plaintiff by the first defendant 
in January 1903 j (B), that if the three defendants fulfilled the 
above conditions (Al, A2 and A3) the amount daeto the plaintiff 
under the simple bond of 1899 for Rg. 10,000 and the sum duo 
to the plaintiff of lis. 3,000 and odd should he set off against the 
sum of Rs. 16j000 and interest due to the fi,rst defendant by the 
plaintiff and that the ’plaintiff should •pay Bs. 2̂ 200 the 
defendants Nos. 2 ^nd 3 (which sum would be the balance due 
to the defend £|,nta Nos, 2 and 3 after such set off) with interest
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from May 1899 ; (C), that if tlie defendants failed to fulfil 
conditions Al, A2 and A3 the plaintiff should recover Rs. 20,000 
as due to him nnder the plaint bond with interest from the 
date of the razinamah by execution against defendants Nos. 1 
to 3. (There are certain other minor terms in the razinamah 
which need not be stated here.)

Now, the defendants Nos. 1 to 3 have fulfilled the conditions 
A1 and A2, They say that they offered and were ready and 
willing to fulfil the condition A3 and that their such offer, 
readiness and willingness should be treated as legally of the 
same effect as if they had actually fulfilled the condition AS 
also. Then, they contend that under clause (B) of the ralzina- 
mah decree, the plaintiff ought to pay Rs. 2/200 to them and 
that the defendants Nos. 2 and 3 are entitled in execution of 
this same decree to recover this Rs. 2,200 and interest from the 
plaintiff, On these contentions, they filed the execution petition 
No. 193 of 1910 on the 26th November 1910 and prayed for the 
arrest of the plaintiff for the recovery of the Rs. 2,200 and. 
interest. The plaintiff raised several objections to the grant of 
the prayer of this execution petition of the defendants Nos. 2 
and 3. Two of these objections, namely, that the defendants 
Nos. 1 to 3 did not fulfil conditions A1 or A 2 are useless, as the 
Sub-Court and also a Bench of this Court (when this appeal came 
on first before this Court) have found that the conditions A1 and 
A2 had been fulfilled by the defendants before this execution 
petition was put in. Two other objections of the plaintiff 
remain to be considered. The first objection is that the third 
condition (A3) had not been fulfilled by the defendants before 
this execution petition was filed and not only that the third 
condition had not been fulfilled before the execution petition 
was filed hut the defendants had precluded themselves from fuL 
filling that condition hij certain acts of the third defendant. The 
second objection was that even if the defendants had ful­
filled all the three conditions, the term (B) of the razinamah 
petition, namely, that on the defendants fulfilling those condi­
tions, the second and third defendants should recover Rs. 2,200 
from the plaintiff was not a term which related to the dispute in 
the plaintifÊ s suit brought on the bon^ of Rs. 10,000 and that 
therefore there was and could be no deorĉ e passed for that 
amount in the Suit No* 29 of 1007 ; in other words, the gist of



that o b je ctio n  is tikat the defendants jSTos. 2 and 3 should bring a Saba path y
separate suit on the promise recorded as term (B) in the razi- yakmaha-
namali decree and cannot claim that an executable decree for
that am0 ant lias been passed in this suit No. 29 of 1907. S a d a s iv a

A y y a e , J.
I  shall shortly deal with the second objection. Having 

regard to the nature of the pleadings in the suit No. 29 of 1907,
I think that the term (B) of the razinamah. was intended to be 
one of the considerations wbich moved the defendants Nos. 1 to 
3 in consenting to the term (Cj of the razinamah which directly 
related to the plaintiif^s claim. It has also to be noted that the 
amount of the plaintiff’s claim is set off even under the provisions 
of tl>e term (B) against the plaintiff’s claim. I  therefore hold 
that the term (B) is a part of the decreed provisions in the suit 
No. 29 of 1907 and not merely one of the recorded provisions.
In this view, the law laid down in the cases reported in Joti 
Kuruvetappa v. Izari 8irusappa[l) and Puma Chandra. Sarhar 
v. Nil Madhub Nandi{2) applies and the term (B) can be lawfully 
made part of the decree and the liability created by that term, 
can be enforced in execution proceedings. As, on this question,
I agree with the observations in Gobinda Chandra Pal v. Dwarha 
Nath Pal{S), I shall quote certain passages therefrom :—

The ([uestion whether any particular term of a petition of 
compromise incorporated in a decree, made under a power given 
by section 875 of the Code of Civil Procedure, relates to the sait, 
or is covered by its subject matter must be decided from the 
frame of the suit, the relief claimed, and the relief allowed by 
the decree on adjustment by lawful agreement. The mutual 
connection of the different parts of the relief granted by a 
consent decree is an important element for consideration in each 
case in deciding whether any portion of the relief is within the 
scope of the suit. No hard-and-fast rule can be laid down, each 
case being governed by its own f a c t s “  In Jasimuddin Biswas 
V. Bhuban Jelini{4i) B k e t t  and S h a e p u d d in , JJ., recognized the 
binding effect of the term in a decree which was the considera­
tion for the relief granted in a suit as decreed on agreement of 
parties. The same view was taken in Gupta Narain Dags v.

(1) (1807) I.L .R ., 30 Mad., 478. (2) (1901) 5 O.W.If.,4S5.
(3) (1^08) I.L.R., 85 Calo., 837 at pp. 841 and 842.

(4) (1907) I.L .E ., 34 Oala, 456.
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Bijoy a Smidari Deby a{l) and Piirna Chandra Sarlxir v. 
Nil Madhuh Na,ndi(2). In tlie latter case, GHose andPKATT̂  JJ*. 
held that a decree passed on a compi'omise cannot be regarded 
as ultra vires simply tecaiise it goes beyond the subject matter 
of the suit and contains other conditions, and that, if those other 
conditions are the consideration for the compromise of the 
subject matter of the suit, they must be incorporated in the 
decree ”

Even if the term (B) could not lawfully be made part of the 
decree, once it has been so made part of the decree as I think it 
has been in this casê  the person bound by the decree cannot  ̂
in execution, object to that term as not binding upon liim. c The 
appellants vakil relied upon a passage in Ourdeo Singh v. 
Chandrihah Sini:]h{S), where M o o k e e j e e ., says that if a com-" 
promise decree gives (effect to the settlement touoliing pro­
perties extraneous to the litigation  ̂ the decree is, to that extent, 
clearly without jurisdiction and is inoperative/’ I respectfully 
dissent from that dictum as it is opposed to th.e decision of 
th.is Court in The Manager of Sri Meenakshi Devast an am, 
Madura, v. Abdul Kasim Sahih{4i) where B junson and W a l l is  ̂ JJ., 
held that any objection to such a decree giving reliefs in respect 
of such matters not relating to the suit, ought to have been 
taken by way of appeal and could not be urged when execution 
of the decree is sought.

Now I shall deal with the first and the principal objection of 
th.0 plaintiff. This objection has again to be divided under two 
heads. The first head is that defendauts have not fulfilled the 
third condition (Ao) and hence cannot take advantage o f , the 
provisiou (B) in their favonr. The second heading of the 
objection is that they have absolutely precluded themselves from 
fulfilling that third condition. Taking the first head of the 
objection, the reply of the defendants Nos. 2 and 8 is, as I said 
before, that they had made an oifer to fulfil the third condition 
and as the plaintiff did not accept that offer, th.e defendants are 
in as good a position as if they had fulfilled the third condition. 
It seems to me tbat in execution of a decree which gives a par­
ticular relief to the defendants Nos. 2 and 3 only i f  a condition

(1) (1897) 2 G.W.N., 663.
(3) (1909) S6 Oalo., 193 at p. 223.

(2) (l901)r^ 0 .W .N ., 485.
(4) (1907) 30 Mad., 4 J1,



is fulfilled, they caTinofc get that relief unless they fuliil that Sabapatht 
condition or anless the fulfilment of that eorLditioii has been ŷ xmaha,- 
mâ de impossible by the plaintiff. I also think (a) that tlie 
offer to fulfil that condition should be kept always open and (6) Sadasita 
that the of£er relied -upon ought to be ati. iincoiiditional offer.
Again the second head of the objection seems to me to be 
clearly valid. The defendants not only have not falfilled the 
condition of getting the plaintiff the two sets of properties out 
of the 34 properties released from the mortgage decree bnt 
the third defendant obtained a transfer of the mortgage decreê  
brought a half share in those two sets of properties belonging 
to the plaintiff to sale in execution of that decree and purchased 
them hiaiself. 'I'hns, that mortgage decree has fully operated 
on and destroyed plaintiff’s rights in those properties and the 
third defendant by his acts has rendered it impossible for the 
defendants Nos. 1 to 3 to get those properties released from 
the effects of that decree  ̂ effects which were threatened at the 
time of the cooipromise and consummated afterwards. Of 
course, as the plaintiff neglected to perform his part of the 
agreement forming the third condition in the razinamah, namely, 
the payment of R,s. 13,000 before the 9th August 1908, the 
defendants Nos, 1 to 3 were not bo and to fulfil before the 9th 
August 1909 their part of that agreement and they could 
under sections 51 and 54 of the Contract Act refuse to perform 
their part of the promise and even claim compensation (be­
sides) from the plaintiff for any loss which they have sustained 
by the plaintiff’s non-performance of his preliminary pro­
mise to pay Rs. 13,000 ; but if both the parties to a contract 
(whom we might call A and B) fail to perform their reciprocal 
promises  ̂the on© (A) wilfully and the other (B) because he was 
not bound to fulfil his part unless A had fulfilled his preliminary 
part, the contract itself clearly comes to an end by the acts of 
both parties A and B except for the purpose of enabling the 
innocent party [B) to claim compensation from A. B, however, 
cannot claim the performance of the Bpecifi.c obligation under­
taken by A under the contract after B had himself (though 
lawfully) put an end to it. If B wants to hold A to the specifio 
performance of A ’s contract, B must fulfil his own promise or 
make an unconditional continuing offer to fulfil his promise.
Under section 38 ̂ of the Contract Act, an oSer equivalent to 
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performance in tiie eye of the law must be unconditional. In 
the present casê  tbe offer under letter Exhibit D is not 
unconditional as it says tbat the tliird defendant was ready to 
release the plaintiff’s properties under the decree in suit No. 66 
of 1905 only if the plaintiff 'paid Us. 13,000 and the interest within 
one weeWs time. Further  ̂an offer under section 38 (see clause 3 
of section 38) must be such, that the promisee must have a 
reasonable opportunity of seeing that the thing offered is the 
thing which the promisor is bound by his promise to deliver. 
Now the English and Indian cases have established tliat a mere 
offer by registered posted letfer to deliver something or rather, 
the expression by a letter of a willingness or readiness to deliver 
is not a proper offer. As S h e p h a r d , J., says iu his Contract Act̂  
“  A sufficient tender of money is not made if the money is locked 
up in a box̂  nor of goods if they are enclosed in a cask which 
the other party is not allowed to open/’ Following that analogy  ̂
a mere offer by posted letter that the third defendant is ready to 
execute a release and without having a document of relea?!© 
ready to be delivered, is not a proper offer. Again as said in 
JJaji Abdul Rahman v. H aji Noor Mahomed(l) SbXidBehari Lai y. 
Ram GhuJam{2) the plea of tender is incomplete as an answer to 
an action (and, by analogy, as an answer to a defence) unless 
accompanied by a tender in Court.

In the present case, the third defendant who obtained the 
transfer of the decree in suit No. 66 of 1905 did not execute a 
release deed, did not show it to the plaintiff and did not offer any 
such deed unconditionally or even make his mere expression of 
willingness and readiness unconditional. Hence the offer under 
Exhibit D was not a legal or proper offer. When the plaintiff 
failed to pay tlie B.s. 13,000 the defendants had two courses open 
to them. They might refuse to perform their part of the promise 
(namely, the procuring of the release), and claim compensation 
for plaintiff’s breach of contract (see section 54 of the Contract 
Act) or they mighty notwithstanding the plaintiff’s breach fulfil 
their (defendants’) part of the contract by performing their 
reciprocal promise and then claim all their rights under the 
contract as a subsisting contract. The plaintiii in not having 
paid the money broke the contract wcongfullj and the third

(1) (1889) I.L.U., 16 Eom .,14L (2) (1902) I.L .E ., 24 AIL, 401,



defendanfe in not having got tlie plaintiff’s properties released and SASiPAXHT
in obtaining transfer of fclie decree and executing it also broke 
tlie contract though rightfallj and must be deemed under section wnga.

54 of the Contract Act as liaviug also himself avoided the contract. Sadasita 

In the result; I hold that the defendants Nos. 2 and c) cannot 
obtain any relief in pursuance of the term (B) of the razinamah 
decree jis they have not fulfilled the condition (AS) which is 
preliminary to their obtaining that relief̂  as they have never 
made an unconditional offer to fulfil that condition  ̂ as they have 
never made an offer which gave a reasonable opportunity 
to tĥ  plaintift' of seeing that the thing offered is the thing 
which he was entitled to get (section 38; clause 8 of the Contract 
Act) and lastly as the offer has not been a continuing- offer, the 
defendants having-^ by the third defendant’s conduct, precluded 
themselves from fulfilling that condition which involves the release 
of the plaintiff’s properties from a decree which subsists no longer 
as a decree but hag resulted in the fruits which have been 
gathered by the third defendant. In the result, in reversal of 
the lower Court’s order which allowed the execution, of the 
decree in favour of the second and third defendants, I would 
direct that their execution petition shall stand dismissed. As 
the plaintiff relied upon several invalid and even dishonest pleas 
besides the pleas on which he has succeeded I would make no 
order as to costs in either Court.

A y l in q , J .— I  a g r e e . A tlins, J.
K.R.
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