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APPELLATE CIVIL—FULL BENCH.

Before Sir John Wallis, Ki., the Officiating Chief Justice,
Mr, Justice Seshagiri Ayyar and Mr. Justics
Kumarasiwoms Sastriyar.

ARUNACHALAM CHETTY AFD ANOTBER {PLAINTIFTS),
APPELLARTS,

.

RANGASAWMY PILLAI (Drronpaxt), Responpewe.¥

Declavation and injunction, suit for—TVhether @ suit for declaraiory decree with
consequenlial veldef—Crurt fee payable, whether ad valorem——Clourt Fees Act
(VII of 1870), sec. 7, ol 4 (¢).

A suit for a declaration that a mortgnge-decres i not bhinding on the
plaiutiff snd for an injunction restraining the defendant from executing the
garne is o suit for a declaratory decree with comsequential relief within the
meaning of section 7, clanse 4 (e), of the Court Fees Act and ar ad wvalorem- fee
ig payable on ‘the valuation fixed in the plaint.

Smconp APPEALagainst the decree of H. L. TrorwTON, the District
Judge of Trichinopoly, in Appeal No. 297 of 1912, preferred
against the decree of T.Jrvan Rao, the District Munsif of
Srirangam, in Original Suit No. 264 of 1910.

Mhe facts are set out in the order of reference to the Full
Bench.

V. Viswanetha Sastriyar for the appellants.
T, V. Muthukrishna Ayyar for the respondent.

This Second Appeal came on for hearing before Sankaraw
Nair and Avoixe, JJ., who made the following

Oropzr oF Rererence To 4 Funn Bevoen,

The question for decision in this Second App.ea,l is whether
the pIaintiﬂ’é are bound to pay ad valorem Court fee on their plaint

The allegabions iu the plaint are that their father execunted
a hypothecation bond on which & suit was brought by the
creditor against the father as first defendant in that suit and
the present plaintiffs as defendants Nos, 2 and 8, that these
plaintiffs were really minors at that time, though they were not

2,

* Second Appeal No, 696 of 1913,
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described as such in the plaint, and that a decree was passed
both against the plaintiffs’ father as well as against the plaintiffs.
They now allege that the debt is not binding on the family and
that the decree itself is a nullity. They, therefors, seek for a
declaration to thai effect and for an injunction to restrain the
defendant from executing the decree. The lower Courts were
of opinion that ad valorem Court fee should be paid. The con-
tention in Second Appeal is that the suit is only for a declaratory
decree and if the prayer for injunction is regarded as o comnse-
guential relief, then they are entitled to value it as they likeand
that the lower Courts were not right thervefore in holding that
the Counrt fee must be paid on the amonnt of the decree which is
gought to be declared not binding on the plaintiffs.

The earliest case decided by the Madras High Court is
Naraina Putter v. Aya Putler(1). 1n that case, the plaintiff had
executed a document whereby he created a charge of
Rs. 4,500 on certain immoveable property and the suit was
brought to cancel the document. The question for decision was
whether the suit should be valued for purposes of jurisdiction
upon the sum secured by the document sought to be cancelled
and whether institution fee should bs paid on that sam. The
firat Court held in that cascthat the plaintiff merely sought for a
declaration without any consequential relief and that therefore
Rs. 10 was the proper institution fee. The High Court
held that as the plaintiff in that suit had executed a document
of legal validity, it created a charge of [the amount of
Rs. 4,500 that the cancellation of that document was a relief
of a very substantial description and very far from being
a mere declaration. It wasa suit in their opinion really to get
rid of a charge and for the removal of a burden legally created.
In Tacoordeen Tewarry v. Nawab Syed 4l Hossein Khan(2) their
Lordships of the Privy Council held that a prayer for setting
aside a deed is a prayer for substantial relief, taking apparently
the same view as was subsequently taken by the Madras High
Court. To the same effect is a decision in Parathay: v. Sonku-
mant(8). InSamiya Mavaliv, Minammael(4) their Lordships cited
apparently with approval those two _decisions. At any rate no
dissent was expresse?irom them. The latest case in the Indian

(1) (1874) 7 MH.C.R., 372 at p. 374, (2) (1874) 21 W.R., 340.
(3) (1892) L.L.R., 15 Mad, 204 (1) (1900) LL,R., 33 Mad., 430,
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Law Reports that has been cited to us is Chinnammal v. Madarsa
Rowther(1). The plaint in vhat suit for the cancellation and deli-
very of a mortgage-deed for Bs. 4,000 execnted by the plaintiff
to the defendant was valued by the plaintiff at Rs. 50. The
learned Judges, Messrs. Bonvax and BasHvaMm AvyvanNear, JJd., held
that the valuation given by the plaintiff must be accepted. This
decision seems to us to be entirely opposed to those in Naraina
Putter v. Aya Putter(2) and Parathayi v. Sankumani(3). In a
later case, Achammal v. Achammal(4) a different view was taken,
The snit was brought by 25 plaintiffs, 2 to 24 of whom were
parties to a sale-deed regarding whicha declaration of invalidity
was sought. The learned Judges leld that, so far as these
plaintiffs who were parties to the deed were concerned, if a
declaration were given, the restlt would be the same as if the
desd were cancelled and therefore ad valoremn stamp fee must be
paid by them.

The decisions, therefors, appear to be in direct conflict with
one another. The decisions in Naraina Putter v. dya Pjﬁféféhi
Parathayi v. Sankumani(3) and Achammal v. Aqlz.a%mal (4),

‘hold that where there is a liability \VhiCh\iig%'ﬁﬁlt to be got

rid of, then ad wvalorem fee must be paid. The decision in 27
Madras certainly and possibly Samiya Mavali v. Minammal(s)
are in conflict with them. Where a party executes a document,
or a decree Is passed against him, primd fucde such deed or
decree is binding on him. Until i5 i3 set aside it cannob be
treated as void. The decree, therefore, declaring that the deed
ar decree is not binding on the plaintiff has the effect of the
cancellation of the deed or decree. It does not appear to us to
be a mere declaratory decree. The case might be differents
where a declaration is sought by a person who is not a party to
the bond or the decree. In a case like that, the suit may
properly be regarded as one for declaration but in the other
case, it is more properly a suib to get rid of an already existing
obligation.

‘We think that in this state of authorities, as the question is
one of procedure and great practical importance, it is desirable
to have a final decision. We therefore refer to a Full Bench
the gnestion )

(1) (1904) LL.R., 27 Mad., 480,  (2) (1874) 7 MLELC.R,, 872 at p, 374,
(3) (1892) LL.R,, 15 Mad., 204.  (4) (1810) 20 M.L.J., 791.
(5) (1900) LL.R., 23 Mad., 400.
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(1) Whether a suit for a declaration thatan instrument of
mortgage or sale executed by the plaintiff or a decree that bas
been passed against the plaintiff fora debt is not binding on him,
is a declaratory suit ouly or

(2) Whether it is a suit with consequential relief falling
under section 7, parvagraph 4 (¢} of the Court Fees Act under
which the Court is bound to accept such valuation as may be
fixed by the plaintiff or

(3) Whether it is a snif in which the plaint must be valued
according to the mortgage or the decree amount.

This BerepENcE coming on for hearing before the Full
Bench , the Court expressed the following

Or1NTON.

A suib in which the plaintiff in terms prays for a declara-
tory decree and consequential relief vrimd facic comes within
clause 4, snb-clause (¢) of section 7 of the Court Fees Act, but
if at the smme time it comes within any of the other classes of
suits specified in the section, it must be treated as a suib of that
description and dealt with accordingly. A snit such ag the
present for a declaratory decree that & decree passed against the
plaintiff is not binding on him and for an injunction restraining
the decree-holders from cxecuting it against him cannot be
brought within any other part of the section except clause 4,
sub-clause (¢). So too the other class of suits included in the
reference, viz., suits to declare a mortgage or sale-deed not bind-
ing on the party executing it, cannot be brought within clause 8
or any other part of the section except elause 4, sub-clause (c).
As the present suit for a declaration and an injunction comes
within elanse 4 {¢), the plaintiff is required by the section to state
the awmount at which he values the relief sought by him in the
plaint, which he has to verify, and the ad valorem fee payable in
respect of the suitis to be computed accordingly, A Full Bench
of this Court has recently held, in a judgment in Ramigh v.
Ramaswami(l), to which one of the referring Judges was a party,
that the valuation given by the plaintiff in cases coming wunder
clause 4 1s conclusive, and we do not think it was intended to
raise that question ag<in in the present reference, nor are we
prepared to reopen b

(1) (1918) 24 M.LJ., 233. (¥.B.)
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We have now dealt with the present case of a prayer for a
declaratory decree and consequential relief as well, but the
terms of the reference include also the case where a declaratory
deeree of the nature indicated is asked for without any conse-
quential relief. In Tacoordeen Tewarry v. Nuwwab Syed Ali
Hossein Khan(1), such a suit was held not to be & enit
for a mere declaration but for substantive relief. In Noreine
Putter v. Aya Putier(2), a suit for the cancellation of 4 document
obtained from the plaintiff by fraud was held not to be a suit
for a mere declaration but also for consequential relief. In
Karamn Khen v. Daryai Singh(3), it was held in view of the
provisions of section 39 of the Specific Relief Act, that such a
suit was a mere declaratory suit and did not involve consequen-
tial velief. This was not followed in Parathayi v. Sanku-
mant(4), and was expressly dissented from in Samiya Mavali v,
Minammal(5), as also in Kalabhai v. The Secrctary of State for
India(6). In Chinnammal v. Madarsa REowther(7), the case men-
tioned in the reference was a suit for the cancellation and’
delivery up of a bond, and was held, we think rightly, to be a
suit for a declaratory decree with consequential relief under
clause 4 (c). In Chingacham Vitil Sankaran Nair v. Chingacham
Vitil Gopala Menon(8), the point was again expressly considered
and it was held that the substance and not the language of the
plaint must be looked to; and thongh the suit in question was
held to be a merely declaratory suit not involving consequential
relief, the Court at the same time expressed the opinion that
where it was incumbent on the plaintiff to get the document set
aside before he conld question it, it must be treated as involving
a prayer for consequential relief and the provisions of clause
4 (¢) would be applicable. This was followed in Achammal \}.
Achammal(9), where it was held that though only a declaration
was asked for, the suit was one for cancellation and thab clauge
4 (¢) applied. The statement in the judgment that an od
valorem fee was payable does not mean that clause 4 (¢) was not
applicable, because the fee payable in suits falling under thig

(1) (1874) 21 W.R., 340.

(2) (1874) 7 M.H.C.R., 372. (8) (188.) LL.R., 5 All, 331
(4) (1802) LI, R., 15 Mad., 294, (5) (190¢) :L.R., 23 Mad., 490.
(6) (1905) LL.R., 29 Bom., 19, (7) (1904) 1.L.R., 27 Mad., 480.

(8) (1907) LL.R.; 30 Mad., 18, (9) (1910) 20 M.L.J., 791,
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clause is «d valorem, though under the provisions of the section

ARUNA-
it is computed according to the amountat which the relief sought L
. . . .. . . JHETTY
ig valued in the plaint. The most receut decision in Harihar v,
. . . Rancaisawuy
Prasad Singh v. Shyam Lal Singh(l), is to the same effect.  prppar,
Following these authorities, we are of opinion that a snis of the Wiz
nature indicated in the reference which mevely asks for a decla- OSFFG- cJ,
. . e . ESHAGIRI
ration is none the less a suit for a declaratory decree with Avvae sxp
consequential relief within the meaning of clause 4 (¢). I"‘z‘“’f\f""
SWAMI

This Second Appeal came on for final disposal before Sastrivax,
Savgaran Nar and Aviing, 4., who delivered the following A

JupameNT.—In accordance with the Opinion of the Full Sanesnax
Bench, we reverse the decrees of the Courts below and direct g’gf\’;“‘%
the District Munsif to restore the suift to his file and dispose of
it according to law. Costs will abide the result.

8.V,

APPELLATE CIVIL—FULL BENCH.

Before Sur John Wallis, Kt., Clief Justece, Mr. Justice Ayling
and Mr. Justiee Sadasiva dyyar,

SUBRAMANIA AYYAR (PrLANTIFF), APPELLANY, 1913,
o April11 and
. 16.

BALASUBRAMANIA AYYAR axp ormuns (Derexpawes Nos. 1 o, 1915
AND 2 THE LEGAL RUPRESENTATIVES OF THE DECEASED FIRST DEFENDANT), 2 and Aprill.

RospoNDENTS, ¥ e

Transfer of Property Act {(IV of 1882) ss. 61, 85 and 99—Civil Procedure Code
(Act V of 1908), O. XXXIV, rr. 1 and 14—Mortgagee holding two mortgages—
Buit on the sccond mortgage subject to his interest dn @ préor mortgage—
Maintainability.

It is open to a mortgagee to bring a suit for the recovery of his deht by sale
of the properties morigaged to him gubject to his interest in a prior morbgage,

Smconp APeman against the decree of F. D, P, Ouvrrrrp, the
District Judge of Tinnevelly,in Appeal No. 584 of 1911, preferred
against the decree of S. Sussavya Sastrr, the Distriet Munsif of
Tinnevelly, in Original Suit No. 60 of 1909,

(1) (1913) L.L.R., 40 Cale., 615.
% Sgoond Appeal No, 734 of 1912,




