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As tlie causs of action in this case arose only in 1908^ tbeP e e iy a

Aiya, Amba- ■ 1 J.I , n .  nr,AM seoond question^ wiietlier a tresli cause of action arises troin each 
distinoti denial o£ tlie plaintiS’s fcitlOj also doea nofe arise in theShttnmuga-

STINDA8AM. cass aud we 0xpi;*J3̂  no opinio'i \vii;h reorard to it.

W hite  ̂ O.J.— I agree.
Oldeield , J,— I concur.
N .R ,'

W h i t e , C, J. 
Or.TilfIBTjD, J.

1913. 
Septomber 
18, 19 aad

26, and 1914. 
January 5 

and 15.

APPELLATE CIVIL—PULL BBNOIL

Before Sir Charles Arnold White, Kt., Chief Justice, Mr. JusUcn 
S a n f c a r a n  Nair and Mr. Justice Oldfield.

MANAYIKRAMA. ZAMORIN RA.JA AVERCIAL OF 
CALICUT ( d i e d )  a n d  asothiiir  ( d e f k n d a n x ’ a n d  iirs l e g a l  

RE I'RBSENTATIVB ) ,  A PP ELL ANTS,

R. P. AOHUTHA MENON (Plaintiff), R espondent.'̂

[limitation Act (IX of 190S), sched. II, art. 131—8udt to recover su/ws due under 
periodically recu,rrin(j right, governed hij.

Article 131 of schedule II of the Liniitabicn Act (IX  of 1908) applies to a 
suit to renover sums due under a periodiciiily I’ecurjiiig' I'iglit whether there 
is a prayer for a declaration of plaiutiff a right or not.

Held, therefore, that; a suit to recover arrears of “ adim a” allowance for a 
period of eight years was not barred a.s to any portion of it.

S econd A ppk al  against the decree of P, R a m a n , the Aeting 
Sii'bordinate Judge of South Malabar at Palghat, in Appeal 
No. 997 of 1910, preferred against the decree of A, P. P. 
SaldA-Fha, • the District Munsif of Alatnr, io Original Sait 
No. 333 of 1909.

The facts appear from tlie Order of Reference to the Pii.,1 
Bench.

T. JR. Raniachandra Ayyar for the second appellant.
C. Madhavan Kair for J. L. Bomrio for the respondent.
This case came on. for hearing before A yu n g  and T y abjt /  

JJ,, who made the following

* Seoond Appeal No, 1972 of 1911 (F.B.),
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O rdeFu of R ei’eebncs  to a T ull B ekoh .

A yling, J.— This was a salt for recoverj of ai’reara of. '* adima^’ 
allowance for a period of eiglit years with interest* The District 
Mimsif decreed the claim for 'three yeavs oniy^ holding fehe rest of 
it; to be barred by limitation^ and gave iuteresfc at 10 per cent, 
from date of demaud. Tlie Subordinate Judge lield that no part 
of the claim was time-barred and gave a decree for the allowance 
at the rate fixed by the District Mtinsif for the full period claimed, 
with interest at the same rate. Against this the defendant 
appeals.

'rhe first point argued before us relates to the rate of edlow- 
ance*aiid the award of interest. In neither respect do we see 
reason to interfere. In o ’ar opinion the evidence on record^ 
though meagre^ in the absence of anything to contradict it, 
ju&'tifies the findings of the lower Courts as to the rate of allow
ance : and we are not disposed io  interfere with the div‘?oietion of 
the lower Conrts as to the award ot' interest or the rate thereof.

The only other point is that of limitation. The District 
Munsif held the suit to be governed by article 115 of schedule H  
o f  the Limitation Act, while the Subordinate Judge considera 
article 131 to be the one applicable. W e may say at once that 
in our opinion article 115 (for compensation for bTeach of 
contract, etc.) certp.inly cannot b-a applied. The udima allowance 
is described in the plaint as due to the plaintiff^s tarwad, from 
time i'famemorial ; and even if we accept appellant^s contention 
that l^xhibifc A  is the original grant (which doem not appear to be 
the case) it is still a ease of grant, and not of contract. If article
131 does riot a,pply, the suit must be governed by article 120.

The real question is, however, whether article 131 applies : 
and on this point there appears to hnve been considerable differ
ence o f opinion in different Courts. IMir artiolo runs thus

Z a m o b in  of  
O a l i c u t

V .

A c iiu t h a  

At LING, J.

131. To estahlisli 
a periodi
cally recur
ring right.

When the plaintilf is 
first refused the
enjoyment of the 
ris’lit.

1b, the present ease it is not denied that the right to the 
‘̂"adima^'’ allowance is a periodically recurring one: but Mr. Rarna- 
chandra Ayyar argaes/iiat this suit is not one for the establish
ment of the r ig h t : but for the recovery o f amounts due under' 
the light. He contends that the article only applies to suitg



Z a m o r i n  o f  brouglit for a declaration of a periodically recurring r ig h t : and 
Oalicct points out tliafc tlie plaint in tMs case contains no prayer for a 
A chotha  declaration, but asks f o r a  decree for payment of a  specified

-----  " amount; being the arrears o f tlie adima allowance.
Aylinq, J. Our attention is invited to articles 128 and 129 : where a

distinction is drawn between a suit for a declaration of right to 
taaintenancej and a suit for arrears of maintonance. According 
to the appellant’s contention the phrase used in article 131 “ to 
establish ”  ia equivalent to that in article 129 for a declaration 
of the right.”  Bespondent argues that the phrase to 
establish ”  is intended to cover both classes of suits. VVe should 
be more inclined to adopt this view if the words used had “been 

to enforce.’^
On a consideration of the various articles in the schedule 

w© should be disposed to hold article 131 to be inapplicable ; 
but our attention has been drawn to a series of rulings of this 
Court in support of the contrary view : Ramnad Zamindar v. 
T)orasami{l)i A lu h iy. Kunhi Bi{2), Balahrishna v. The Secretary 
o f  State fo r  India{^) and Matnamasari v. Akilandammal[4i).

The first of these Ramnad Zamindar v, Dorasam i(l) calls for 
little remark inasmuch as the decree which 'was the subject of 
appeal before the Court was merely one declaring the Ramnad 
Zam,iudari liable for a certain periodical payment, and not for 
any consequential relief.

In the next case, however, Alubi v. Kunhi Bi{2) the suit 
was not for a declaration of a recurring right, but for recovery 
of the actual amoant payable thereunder, and the learned Jvidges 
said : “  We think plaintiff is entitled to recover twelve years^ rent 
of revenue up to date of suit under article 131 as a recurring right, 
and also under article 132 as money charged on land.^  ̂ This is 
a olear expression of opinion on the point now at issue ; and aU 
that can be said isj as there was a charge in that case, and article
132 applied, it was unnecessary for the decision o f the case to 
consider whether article 131 also applied.

The next case is Balalmshna v. The Secretary o f State fo r  
India{H). 1 his was a suit not for recovery of money, but to 
establish plaintiffs right to certain yearly remissions and to have
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(1) (1884) I.L .R ., 1  MaQ., 341. (2) (1887) 10 Mad., 115.
(8) (1893) I.L.IT., 16 Mad., 294. (4) (1903) 26 Mad., 291.



VOL. XXXVIII.] MADEAS SERIES. 919

A chutha 
H ess ON.

A yling , ,T.

11 declared that Grovernmenfc is not entitled to levy full assessment Zamoein ot 
Tvathout granting those remissions.^’ The learned Judges held
tliat article 120̂ , and not article 131, applied. Tliey said:
“ Article 131 applies only to those suits in wiiicli a decree for 
consequential relief is asked for "by virtue o f tlie periodically 
recurring rig'iit^ and in the present case no such relief has been 
asked, although the remission claimed has been refused from 
the year 1878. W e  must therefore hold that article 120 applies 
to this suit, wLich was brought to obtain a merely declaratory 
decree.”

This, again, is a distinct expression o f op in ion : though it 
appears to involve the somewhat surprising result that a man 
asking merely for a decree declaring his periodically recurring 
right must sue within six years under article 120, whereas, if he 
asked for relief consequential on the said right, he could claim
12 years under article 131. The starting point for limitation 
would presumably be the same in each case.

Tile last case is Batnamasari v. Ahilandammal(l]. The 
scope o f article 131 was not in issue, but B hash yam Ayyangae, J., 
in the course of his judgment appears to hold that article 131 is 
not confined to a declaratory suit, but may include one for 
recovery of arrears due in. respect of a periodically recurring 
right.”  This remark is siiiiply made in illustration of the learned 
Judge’ s argument on another point.

Two of these cases Bamnad Zamindar v. Dorasami{2) 
and Ratnamaeari v . AMlizndammal{l], were considered by the 
Allahabad H igh Court in Lachmi Naram  v. !Purab~un-mssa(3) 
and expressly dissented from, though apparently under some 
misapprehension o f the true effect of the earlier case. The 
learned Judges preferred to hold that the language o f article 
131 to establish a periodically resurring right could not 
be extended to cases in which the plaintiff seeks to recover 
specific sums o f money due to him in respect of a periodically 
recurring right.

The Calcutta High Court appears to take the same view : 
videj Kallar Roy v. Ganga P er shad SmgJi{4t), in which they held 
that a suit for recovery of arrears of malikhanas where plaintiff

(1) (1903) 26 Mad., 291.
(3) (1912) I.L .S ., 34 A ll , 246.

63

(2) (1884) I.L .R ., 7 Mad., 341.
(4) (1906) I.L .E ., 88 Oalo., 998,
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AChutha
Menon.

. kTLINQ, J.

Tyaeji, j .

ZA.MORIN OF does not seek to enforce a cliarge is governed b j  article 115. It 
C a l i c u t  b© noted bowever that article 131 is not specifically referred

to in the judgment.
The Bombay H igh Court has held in 8ahharam S ari v. 

Lansmipriya Tirtlia SwamOji) that article 131 does apply to a 
suit for arrears due under a periodically recupring right if 
brought against the person originally liable to pay.

In this conflict of rulings, and, inclining, as we do, to a view 
contrary to that talcen in previous decisions of this Court, we 
feel constrained to refer the following question for the decision 
of a Full Bench :—

“  Does article 131 o f Schedule II o£ the Limitation A ct 
apply to suits brought to recover sums due under a periodically 
recurring right (a) where there is a prayer for a declaration 
that the plaintiff is entitled to such a right and (6) where there 
is no such prayer ?

T yabji, j .—-I agree. Article 131 of the Limitation A ct 
seems to me to have been meant to apply only where (in the 
words of the article) ^^the plaintiff has been refused the enjoy
ment of a periodically recurring r ig h t ’"’ and he wishes to 
establish that such a right esists. The language of the article 
does not seem to me to be appropriate to a suit for recovering 
sums tha.t have become due under, or as a consequence of> such 
a light. Spealring with reference to the facte of this case it 
seems to me that the article applies to this suit in so far as it 
ha.s reference to the establiBhraent of the right to the adima 
allowance; but that the article does not refer to the claim for 
payment of the allowance already clue under the right so 
established. The two qaestioQs are quite distinct and apart from 
the decisions cited by my learned brother I should be inclined 
to douht whether both were intended to bo included within words 
which as I  have said seem to me to be appropriate to only one 
of them.

T. R. Krishnaswami Ayijar for T. B. Ramachandra Ayyar, 
fox the second appellant.

J. L. liom rio for the respondent.
The R efebence coixiing ou for hearing, the Court expressed 

the following

(1) (1910) 34, Bom., 349.
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W HiTBj C.J.— I f  tMs matter liad been res in te g r a  I should Zamor-in o f  

have been disposed to liold tkat article 131 should be construed 
as applying to a suit brought for the purpose of obtaining an
adjudicatioii as to the existence of au alleged periodically recur- -----
ring right, and not to a suit in which it was sought to recover ’
moneys alleged to be due by reason of the alleged right. The 
question of the existence of the right is no doubt distinct from 
the question of the right to recover moneys if it is established 
that the right exists. It iŝ  however, difficult to see why the 
period of limitation should not in both cases be the same, as it 
is in the case of a suit for a declaration of a right to maintenance 
and in a suit for arrears of maintenance. If the contention of 
the appellant is well founded there is no article which deals 
specifically with the period of limitation in the case of a suit to 
recover moneys due under an alleged periodically recurring 
right. There is force in the contention that the use of the 
word establish ”  and the fact that there is only one article in 
the case of a suit with reference to a periodically recurring 
right, and not two as in the case of suits based on an alleged 
right to maintenance (see articles 128 and 129) indicate that the 
legislature intended to deal with both classes of suits in article 
131. I am not prepared to dissent from the view indicated in 
the Madras cases referred to in the order of reference, a view 
which has also been adopted by the Bombay H igh Ooui't. See 
Sakharam H ariy . Laicmipriya Tirtha Swam i{l). I  would answer 
the question which has been referred to us in the affirmative.

SANKji RAN Naie, J.— The question is not free from doubt. Banjcasan 
But I  am not prepared to differ from the decisions of this Court 
and I would therefore answer the question in the affirmative.

O ldfield , J,— I  agree with the learned Chief Justice for the Or-nifiBiD, J. 

reasons stated by  Mm.

(I)  (1910) 34 Bom., 349.

S .Y .
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