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APPELLATE CIVIL.

Before M. Justice Miller and My, Justice Spencer.

PONXTUSAMY PADAYACHT axp aXoTEER (DEPENDANTS
Nos. 2 axD 3), APPRLLANTS,

.

KARUPPUDAYAN AND ANOTHER (PLAINTIFF AND FiRsT
' DsrEnpaxT), RESPONDENTS.*

-

Madras Estates Land Act ([of 1908), sec. 8, excep.; sec. 153, proviso; gs. 157
and 163—Shrofriemdar—Right to Judsvaram, preswmption ag to-~Acquisi-
tion of kudivaram right—Surrender or abandonment, effect of-—Suit in
ejectment--Jurisdiction of Qivil or Revenye Courts— Tenant for a term~—Tenant
in possesgion after expiry of term--No subsequent recogniiion by landholder
as tenant, effect of——Trespasser.

The plaintiff, who was the shroiriemdar of a certsin village bronght a sniv in
the Civil Court to eject the defendant who was a tenant of some lands forming
old waste under a lease for a period of three years which bhad expired before
the Madras Estates Land Act came into force. It wasfound that the defendant
had no cccupanecy right in the holding, and that he was not recognised as a
tenant by the landholder after the expiry of the pericd of thelease. The
defendant contended that the Civil Conrt had no juriediction to entertain the suit.

Held, that the Civil Court had jurisdiction to entertain the suit.

Per Mrrrrr, J.—Surrender or abandonment by the tenant is one of the
modes in which the landholder can aequire the kudivaram right so ae to attract
the provisions of the exception to section 8 of the BEstates Land Act.

When it is found that & tenant has no occupancy right in his holding and
that the Jand is not private land, the presumption is that tLe occupancy right is
in the landholder either ,by the original grant or by prior or szhseguent

-acquisition,

Per SprNcER, J.—The provisions of section 153 of the Estates Land Act are
not exhaustive of all possible cases of eviction; cases of eviction of tenants under
Jeases for terms not exceeding five years are taken ount of the Act by the provise
to section 153 and consequently out of the jurisdictior of the Revenue Courts.

A tenant inpossession after the expiry of his term, who has not heen
recognised by the landholder as a tenant subsequent thereto, s a trespasser
vwithin the meaning of section 168 of the Act, and consequently 2 suit in eject-
ment can be instituted against him in a Civil Court.

Sucoxp ArpEan against the decree of F. H. Hamxerr, the Dis-

trict Judge of South Arcot, in Appeal No. 64 of 1912, preferred
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against the decree of S, Racmava Avvavear, the District Muonsif
of Vridhachalam, in Original Suit No. 1840 of 1910.

The facts of the case appear from the judgment of SpENCER, J.

The Honourable Mr, L. A. Govindaraghave Ayyar for the
appellants,

C. V. Anantakrishna Ayyar for the first respondent.

Mrrzer, J.—AMy, O. V. Anantakrishna Ayyar, vakil for the
first respondent, does not support the view of the case taken by -
the District Judge, but argues that the land in question is
not part of an estate within the meaning of the Madras Estates
Land Act, and contends also conceding that the position of the
second defendant is that of a ryot of old waste, that by virtue
of the proviso to section 153 of the Madras Bstates Land Act
the jurisdiction of the Civil Conrts is nevertheless not ousted.
Mr. L. A. Govindaraghava Ayyar, vakil for the appellants,
accepting as the position of his clients that of a non-occupancy
ryot, being & ryot of old wasbte, argues on the strength of
Atchaparaju v. Krishnoyachendralu(l) that section 157 nulli-

. fies the effect of the proviso to section 153 which otherwise

would, he concedes, be applicable to the facts of the case and
so wonld save the jurisdiction of the Civil Ceourt. The District
Judge has not decided the question whether the land js or is
not part of an estate and the District Munsif has decided
that it ie part of an estate. I am of c¢pinion that on the fact
found and not now contested, that the second defendant has
1o ocoupancy right, the presumption arises that the occupancy
right was either granted to or acquired by the inamdar. That
presumption was the basis of the finding of the Subordinate
Judge of Tanjore in Rajaram Rao v. Sundaram Aiyar(Z), and =
was, as I understand, the judgment of Sankaraw Nair, J., in that
case accepted in this Court as sufficient to atéract to the case the
exception to section 8 of the Madras Kstates Land Act.

It is argued here on the strength of certain cases in Bombay
that if we presume, as we must in this case presume, the original
grant to have been the grant of the revenue only, the fact that
the occupant has no occupancy right is not sufficient to show
that the inamdar has acquired that right. These cases do not

(1) (1018 24 M.LJ., 402, (2) (1910) M.W.N., 566,
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support that contention. In Ramchandra v, Venkatrao{l), it
-1s said that the saranjemder may deal with unoceupied lands
and cultivate it by himself or through tenants not as grantee of
the soil but for purposes of revenue, and that ohgervation is
explained in Ganpatrav Trimbak Patwardhan v. Ganesh Baji
Bhat(2), as equivalent to a decision that the saranjamdar may
acquire occupancy rights which would be unaffected by the
resumption of the grant. Far from supporting the appellants
this latter case supports the view taken by the Subordinabe
Judge in Rajaram Rao v. Sundaram Aiyar(3). The other case is
Bajya v. Balkrishno Gongadhar(4), where it is pointed out ab
page 420 that lands unoccupied at the time of the grant would
be sheri, that is, as T understand it private land [vide Garpatraw
Trimbek Patwardhan v. Ganesh Baji Bhat(2)], and if that is o,
the case does not help the appellants. It seems fo me that these
cases support the view that when it iz fonnd that a tenant has
no occupaney right in his holding, and the land is not private
land, the presumption is that the occupancy right is in the land-
holder either by the original grant or by prior or subsequent
acquisition. It is argued that under the exception to section 8§
of the Madras Hstates Luand Act, ithe landholder must be shown
to have acquired the ocecupancy right in some parficular way,
but I cannod accede to that argument: I agree with the view
taken upon that point by Seewerx, J., in Swryanaroyena v.
Patanna(5). It is, I think, an uansafe method of construing
the statube to restrict the meaning of the word ‘acquire’ in
the exception to section 8, merely on the ground that in
section 6 (2) and for the purposes of that section, the Legis-
lature does not permit the landholder before the lapse of ten
vears indefeasibly te acquire the occupancy right in land
abandoned or surrendeved. The exception tc section 8 is
referred to in section § (2) and the effect of that may be that in
construing section 6 (2) we shall have to exclude surrender and
abandonment from the methods of acquisition by which s
landholder may at once acquire indefeasibly an occupaney right,
but that does not appear to me to afford a reason for restricting

(1) (1882) LL.R., 6 Bom, 598 at p. GO8,
(2) (1886) LL.R., 10 Bom,, 112 at p. 117. (3) (1910) M.W.N., 566. _
(4) (1905) LL.R., 29 Bom,, 418. (5) (1915) 1.L.R., 38 Mad., 608,
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the meaning of the word acquire’ when the context does not
compel us to do so. Iu the present case, we have to take it that
the inamis one to which section 3 (2) (d) applies and conse-
quently that there is a kudivaram right in the land. That
kudivaram right must be in some one, and it is not shown to be
in any third parby : ibis, ex concessis, not in the second defendant,
it must, therefore, so far as I can see, be in the landholder:
that is, for our purpose in the plaintiff and if we cannot, in the
circumstances, hold that it was granted to him along with the
wmelvaram or that he had it before the grant (in either of those
cases the second defendaut is out of Court), it follows to my mind
that he has acquired it since the grant. The land is therefore
not part of an estate and it is not contended that on the merits
the second defendant has any claim to remain in possession.
On this ground, and without deciding the: other questions, I
would dismiss the Second Appeal with costs.

Spexcer, J.~—~The first appellant is a tenant of old waste in a
shrotriem village within one of the meanings of clanse 7 of
section 3 of the Madras Estates Land Act, that is, he occupies
ryotiland in respect of which before the passing of the Act the
landholder had obtained a final decree of a competent Civil
Court establishing that the ryot had no occupancy right. I take
the words “final decree” to mean whal the Full Bench in
Gorakaln Kanakayya v. Janardana Padhi(1) decided they meant,
viz., a decree which has ceased to be liable to be modified on
appeal, and I vefer to the judgments filed as G series K and L.

In fact first appellant’s pleader does not now contend that
his client possesses any occupancy right. ‘

Exhibit Cy is the counterpart of a lease for three years executed
by second defendant to the landholder on May 15th, 1905.
It expired on May 15th, 1908, but on its expiry the tenant held
over. The Madras Estates Land Act came into force on July
Lst, 1908. No right of occupancy accrued to him as being in
possession at the date of the inrroduction of the Act by virtue
of section 6, because that section especially excepts old waste.

The question is whether the first appellant is liable to be
evicted, and if so, whether the first respondent can obtain his
remedy in a Civil Court. I take it that the first respondent

(1) (1910) M.W.XN,, 841,
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(plaintiffy who purchased this land under Exhibit A, a sale-
deed of August 2nd, 1908, from second respoundent, had no
power of evicting tenants which the second respondent did not
himself possess previously. Certain powers are given to land-
holders under section 153 of the Act of evicting non-oceupancy
ryots and No. 19, part A of Schedule to the Madras Estates
Land Act, shows that suits to enforce those powers must be
brought in 2 Revenue Court. The present case does mot fall
under any of the grounds detailed in the boldy of that section.
The District Munsif held, I think rightly, that the proviso to
section 158 has the effect of taking the case of non-occupancy
1yots holding under an expired lease granted before the Aot

out of the jurisdiction of the Collector’s Conrt. This proviso
runs thus:—

“Nothing in this section shall affect the liability of any
“person who iz a non-oceupancy ryot according to the provi-
“ sions of this Act to be ejected on the ground of expiry of the
“term of a lease granted beflore the commencement of this Act.”

It is plain that the provisions of section 178 are ot exhaust-
ive of all possible cases of evietion. Clause (e), for instance, pro-
vides for tenants under leases for more than 5 years holding over.
There is no provision for tenants under shorter leases holding
over. Itisabsurd to suppose thab the legislatnre intended to
favour persons on short tenare more than those on long tenure
and to protect the former class from eviction under any circum-
stances. For such persons there exist the general provisions of
law, among which oneis that on the determination of a lease the
lessee is bound to put the lessor into possession of the property.
Section 19 of the Act shows that its provisions were not intended
to be exhaustive of all the relations of landlord and tenant.

When the Bill was being passed into law there was a dis-
cussion whether the Revenue Courts were not usarping too
many of the powers of the ordinary Civil Courts of ejecting

trespassers, among whom were included persons ocoupying ryoti

land otherwise than by inheritance or legal transfer and without
being admitted as ryots. (See pages 500—507, Fort St. George
(Yazette of March 17, 1908.) The introdacer of the Amendmens
Bill explained the necessity for meeting the case of tenants
‘under a lease for a term not exceeding five years holding over
after it expiry. Such cases were therefore by the provisa
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taken out of the Act, and consequenﬂyiout of the jurisdiction of
Revenue Courts also, (See pages4-5 d}f\fghe Proceedings of the
Council of Fort St. George, 1909, Vol. 37.)

I proceed to consider whether the appel]%;\& can claim the
benefit of any other sections of the Act which We1 o velied on.
Section 9 is a general section. Tt simply declares th Kﬁ“‘) land-
holder shall, as such, be entitled o eject & ryof from his homﬂg or
any part thereof otherwise than in accordance with the prowis
sions of this Act. For instance, a ryot cannob under this A&
be ejected for non-payment of rent as he might be under thg’«
Repealed Act VIIT of 1865. This section cannot be conskrued
as overriding section 163 and the proviso to section 153. Secﬁ
tion 151 deals with ejectment for damaging the holding which is
nob the case here.

Section 157 is designed to prevent tenants of old waste frdyn
contracting themselves out of their right to vemain in posses\;
sion so long as they have not given canse under other provisions!
of the Act to their landholder to eject them. Such was the
case dealt with in Atehaparaju v. Erishnayachendralu(l). The
decision first states the effect of the proviso “to section 168 was of
course to enfitle a landholder to eject a non-occupancy ryot on
the ground of the expiry of a lease granted before the passing
of this Act.” Tt proceeds to state that section 153 does net make
the expiry of the lease a ground of ejectment. A perusal of
clause (¢) of section 153 will show this observation to be
incorrect. I do not feel sure that the learned Judges meant
that the effect of section 157 was completely to nullify the
proviso tosection 158. Ifthey intended to declare that independ-
ently of any contract a ryot of old waste whose term has expired
cannot by any meaus or in any circumstances be ejected, then
I must respectfully dissent. Ifit weve true that section 157
nullifies the proviso to section 153, then the Amending Act
(Madras Act IV of 1909) would have partly failed in its aim.
I consider that it does not nullify it. It only prohibits a tenant
of old waste being ejected ‘as such,” even if he has signed an
agreement to quit, Section 157 makes an exception of the
grounds mentioned in section 158; and the proviso to sechion

(1) (1918) 24 M.L.J., 402.
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153, though enacted later, must be taken to be an integral part
of the section.

Section 163 allows a landholder to treat any person who
occupies ryoti land in an estate otherwise than by inheritance
or legal transfer as a trespasser and to eject him by suit in the
Civil Court, provided that he has not been admitted as a ryot
by the landholder. The first appellant in the present case
maintains that he does not come under the description of one
who ¢ has not been admitted as a ryot by the landholder,” seeing
that he onge cultivated cultivable land other than private land
undgr a lease from second respondent.

The meaning of admibting a person to the possession of ryoti
land appears from the explanation to section 6 of the Act to
mean the aceceptance by the landholder of any portion of the
rent fixed for such land. A similar significance is attached by
section 116 of the Transfer of Property Act to the Act aceepting
rent from a lessee. Tf sections 163, 45 and the explanation to
soction 6 of Madras Act I of 1908 be vead together, it is
obvious that a quondem tenant is not entitled to better treat-
ment than a trespasser on the strength of payments made under
leases that expired before the Act eame into operation. For
the position of tenants holding over after the expiry of their
term reference may be made to Vadapalli Narasimham v.
Dronamraju Seetharamamurthy(l). Any claim founded on snch
relationship of landlord and tenant in this case is open fo
the objection that there has been a break in its continuity.
No preof has been offered that either the first or second
respondent accepted any payments of rent from the first appellant
after his lease expired. The District Munsif finds that he was
not accepted as a tenant by the landlord. He observes, “It
¢« is not pretended that first defendant accepted second defendant
“as his tenant or in any way acquiesced in second defendant
“ holding the land.” Therefore it appears that under section 163
also the present suit for eviction can be maintained ina Civil
Court.

The District Judge held that under Exhibit A the second res-
‘pondent only transferred the kudivaram right in the suit land,

Tt is doubtful if this is the right construction to be placed on the

(1) (1908) LL.R., 81 Mad., 163,
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Ponnuvsanmy document. But in the view now taken of section 1638 and of

the proviso to section 153 it is umnecessary to determine this
point.

The first respondent’s pleader has attempted to support the
finding of the lower Courts on the ground that this is not an
“ estate ” within the meaning of the Act but he has not succeeded
in establishing this contention to my satisfaction. The question
does not require discussion as the Second Appeal fails on other
grounds, Tt should, in my opinion, be dismissed with costs.

K.R.

APPELLATE CIVIL.

. Before Mr. Justice Sadasive dyyar and My, Justice Tyobji.

SUNDARAMBAL AMMAL AND ANOTHER (APPELLANTS IN
SEconp ArprAn No. 1333 or 1912 oN THE FILE OF THIS
Hice Courr), PEIITIONERS,

.

YOGAVANAGURUKKAL (REspoNDENT 1N SECOND APPEAL
No. 1333 or 1912 oy TEE v or trIs Hies Court),
RespoNpENT. *

Civil Procedure Code (dct V of 1008), O, XXIII, r, 3—Lawful compromise—Hindw
Law—0Office of Archaka, alienation of— Custom, validity of —Disqualification of
females to peyform duties of —Right of jemales to inherit—Performance of
duties by proay—Public policy— Undue insluence— Low price, effect of—
Contraet dect (IX of 1872), sec. 16, ¢l, 2.

Where the parties to a suit instituted in respect of a balf share in the Archake
miras in & Saivite temple, entered into a compromise during the pendency of a
Second Appeel in the case, by which oue of the parties alienated for a pecuniary
benefit & portion of hia right to the office in favour of the other party (who was
a female), and the Jatter applied by a petition to the High Court to pass &
decree in accordance with the compromise,

Held, that the compromige was not lawful and that no decree could be passed
in accordance therewith under Order XXIII, rule 3, of the Civil Procedure Code,

Per Sanasiva AYYAR, J~An alienation of a religious office by whick the
alienor gets a pecuniary benefit cannot be upheld, even if a custom is met up
sanctioning such an alienating.,

- It is the gettled custorn that females by reason of their sex are permanently
disgualified from performing the duties of an drchaka in a Raivite temple,

————

* Civil Migcellaneons Petition No, 924 of 1913,



