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APPELLATE CIVIL,

Before Sir John Wallis, Kt., the Officiating Ohief Justice,
Wr. JusUce Ayling and M r, Justice Seshagiri Ayyar.

THE VELLORE TALUK BOAIiD, b y  its PRESIDENT 1913.

( P la i n t i i 'f ) ,  P e t it io n e e , 2^ and 29
and
1914.

GOPALASAMI NAIDU ( D e f e n d a n t ) ,  R e s p o n d e n t *  September24

Contract, breach o/—-Damages, ascertainment of— Earnest-money, deposit of, 
forfeiture of— Credit for forfeited, amount.

Where a person deposits a certain amount as earnesfc-money for the due 
performance by him of his part of the contract under which he agrees to pay the 
other party a certain sum but breaks the contract thereafter, the other party 
who becomes entitled to retain th« deposit as forfeited under the terms of the 
contract must, in a suit by him for damages for the breach of contract, give 
credit for the amount retained as forfeited and can only recover the diiference 
between the actual loss sustained and the amount of the forfeited deposit.

Ochenden v. EeTily (1858) 1 B.B. & E., 485; s.c., 27 L.J., Q.B., 361, followed.

Appeal under article 15 of tlie Letters Patent against the order 
of Sadasiva Ayyar, J., in Civil Revision Petition No. 596 of 1909, 
preferred against tbe decree of K, Kbishnama Aghariyab, the 
District Mmisif of Vellore, in Small Cause Snit No. 133 of 1909.

Tliis is a suit for Rs. 10ij, being tlie damages said to have 
been caused to the plaintiff, the Taluk Board of Vellore, bj,^ 
reason of defendant’s breach of his contract of lease relating to 
the Karadigndi fair market for the year 1908-09.

The defendant took a lease of the market for the year 
1908-09 but failed to pay his monthly rents according to 
the terms of his contract and thereupon the plaintiff resold the 
lease with effect from 1st October 1908 for Es. 90. The a.mount 
of the lease of the plaintiff was Rs. 217, and the plaintiff sues to 
recover Rs. 104 after giving credit to Es. 23 collected directly 
by the plaintiff himself as market fees. The. defendant raised 
the following among other pleas, v iz .: (1) that some more money 
was handed over to the plaintiff as market dues, and (2) the 
plaintiff ought also to give credit for Rs. 86 deposited by the 
defendant with the plaintiff as earnest-money for the due perform­
ance "by him of his part of the contract. The District Munsif

*  Letters Patent Appeal JTo. 87 of 1914,



Thji Iield on the first plea, that Rs. 19 more was paid to the plaintiff
^Vpxloee’ market fees and on the second plea that the plaintiff must give

TiLTJE credit for the Rs. S6 ,the amount o f the earnest-money deposited
Board

■0. by the defendant^ and gave a decree for the balance^ yiz.,
G O P A L A S A m  n  j nmiou, tCs.49.

Thereupon the plaintiff preferred the above Revision Petition 
to the H igh Court (Civil Revision Petition No. 596 o f 1909} and 
contended that the deposit) amount having been forfeited
according to the terms of the contract^ ought not to be taken
into acconnt in assessing the damages. S pbnceE; J ., allowed the 
Revision Petition while S adasiva A yyae  ̂ J ,, dismissed it. The 
plaintiff whose Revision Paticion was therefore disruissed under 
sections 98 and 141  ̂ Civil Procedure Code, preferred this Appeal 
under article 15 of the Letters Patent.

The other necessary facts appear from the judgm ent of 
S pen cer , J .

Civil Revision Petition No. 596 of 1909.
Spejtcee, j .  SpEjfC^iB, .J.— The appellant is the Taluk Board o f Vellore. 

The respondent was a contractor under the said Board of 
right to collect market fees at the weekly fairs held at Karadi- 
gudi. As an earnest of his intention to perform the contract he 
deposited a sam of Rs. S 6 -2 -8  being two months^ rent in 
advance. Subsequently he made default in the regular payment 
of the monthly rents on the due dates, and acting on the terms 

*of the COatract, the Taluk Board resold the right at hig lisk .
The appellant was the plaintiff in the District Munsif’s Court 

and brought this suit to enforce two of the stipulations in the 
contract, viz., ( 1 ) that any loss resulting from a re-sale held in 
consequence of the defenda.nt’s default should be recovered from 
his properties, (2) that the defendant should forfeit his deposit 
of Es. 36-2-8.

The District Munsif allowed the plaintiff’ s claim on the 
first head and disallowed it as regards the second, on a 
consideration of section 74 o£ the Contract A ct.

I  am clearly of opinion that neither section 74 nor its 
exception has anything to do with this case.

In  Natesa Aiyar v. A>ppaviU Padayachi{l), W a l l is , J., refers 
to the opinion o f Sir Gteokge J b s s e l , M.E. in W allis y. 8m ith{2)
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Spencee, J.

o n  til© d e fc e m in a tio n  o f  t lie  q u e stio n  -w liether a  s tip u la t io n  fo r  t f b

fo r fe itu r e  is  a. p e n a lty  or n o t  in  th e se  w o r d s — T h e r e  is  a  c la s s  ^ v e l m r ê ’̂ 

o f  c a s e s  r e la t in g  to  d e p o s it . W h e r e  a  d ep osit is to  b e  fo r fe ite d  T aletbt

fo r  a b r e a c h  o f  a n u m b e r  of s tip u la tio n s , som e o f w h ich  m a y  b e  v.
tr if lin g , so m e  o f  w h ic h  m a y  b e  fo r  th e  p a y m e n t o f  m o n e y  on  a  

g iv e n  d a y  : in  all th o s e  cases th e  J u d g e s  h a v e  h e ld  th a t  th is  ru le  

d o e s n o t  a p p ly  a n d  th a t  th e  b a r g a in  o f  th e  p a r tie s  is to b e  

ca rried  o a t .”

In  tbe appeal to the Full Bench wHcli appears in Natesa Aiyar y .
■ Appavu Padayachi[l) the learned Chief Justice referring to 
I lo w e  Y. S m U li(2 )  quoted fclie words of F ey , Lord Justice, 
to the effect that money paid as a deposit is “  not merely a part- 
payment, but is then also an earnest to bind the bargain so 
entered into^ and creates by the fear of its forfeiture a motive in 
the payer to perform the rest of the contract-'’  ̂ In considering 
whether section 74 of the Indian Oontract Act could be applied 
to such a case the learned Chief Justice went on to observe “  W hy 
should it be assuraed that it (the deposit by way of advance) 
was paid with a different intention from that stated in the contract ?
■Furtherj i f ,  as seem s to  m e  to  b e  th e  r ig h t  v ie w , ife is p a id  p a r t ly  

By w a y  o f  se c u r ity  or guarantee fo r  th e  performance o f th e  c o n ­

tr a c t , i t  ca n n o t b e  r e g a r d e d  as a su m  n a m e d  in  th e  Gontracb as  

th e  a m o u n t to be p a id  in  ca se  o£ b r e a c h .’^

It may be objected that the above was a case o f vendor and 
purchaser and that the purchaser was suing for the return o f the 
deposit paid by him , but the same reasoning must apply, w hich­
ever party brings the suit on the contraob, when the stipulations 
as to forfeiture are similar.

In fact the question is so concluded by authority that: it 
barely admits of arguraentj vide Manian Patter v. The Madras 
Rail'way Company hy its Agent and Manag&r(^) and Singer 
Manufacturing Gom'pany v . Maja Prosad{4i) which was a caso in 
which the depositary was the plaintiff and sued to enforce the 
stipulation as to forfeiture o f the deposit as weJi as to recover 
rent-

The respondent's pleader relies on certain remarks at page 
249 of Mayne on Damages ”  to the effect that in estimating the

(1) (1915) I.L.R., 38 Mad., 178 at pp. X81 and 185 ; s.c,, 24, M.L.J,, 488 (F.B.).
(2) (1884)27  0h.D., afc p. 101. (3) (1906) I.L .R ., 29 Mad., I l8 .

(4.) (1909) I.L.'R., 36 Ga1o„ 960.
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The loss on a re-sale, the deposit alfciiougli forfeited, is to be  taken 
account as diminishing the deficiency. These are based on 

Taluk a judgment of Lord C a m p b e l l  of the year 1858 in Ockenden v.
V. H enly(l). I think that case may be distinguished by the fact

that the agreement of sale, which was the subject o f the decision, 
“ —  mentioned all the consequences arising upon a default by the

r5P‘js?vCKE'j J«
purchaser of goods as parts of a single condition, namely actual 
forfeiture of the deposit, an option of re-sale to be exercised by the 
rendor, and an obligation on the defaulter to make good  any 
deficiency upon re-sale together with the expenses which on non­
payment mightbe recov ered as liquidated damages, whereas in the 
present case the mnchilika proyides ‘ ‘'n ot only shall I  (the 
defaulter) be depriyed of the lease for the remaining months, but 
there shall be a re-sale at my risk and any loss resulting there from 
shall be made good from the moyeable or immoveable properties 
belonging to me ; and I  shall also forfeit  the aforesaid deposit of 
Rs. 36 -2 -8  paid by me.'’  ̂ These are separate stipulations and, 
there are others, which I  have omitted as being unimportant. In 
case the distinction I  have drawn is fanciful, I  would still allow 
the present claim relying on the decisions quoted above especially 
that in Singer Manufaoiuring Company v. Baja Frosad{2) as 
being a case where the person who sued was the depositary.

To allow this appeal will be only to bind the parties by the 
terms o f the contract which they made for themselves.

I think that this is what should be done when it has been 
found that none of the sections of the Contract Act, which might 
take the case out of the general rules, can be applied.

The District M nnsif s decree in my opinion should be amended 
by giving the plaintiff a decree for Es, 86~0-8  with proportionate 
costs throughout and further interest at 6 per cent, till realisation.

Sadasita  ̂ S a d a s iv a  Ayyak, J.— The facts have been set out by my 
learned brother in the judgment just now pronounced by him and 
I  need not repeat them. I  would, however, define the suit not 
as a suit to enforce both the stipulations in the contract referred 
to in my learned brother^s judgment but to enforce only the first 
of those stipulations ,* the plaintiff Board having before bringing 
the suit treated the deposit o f Rs. S6 -2 -8  which it had as already 
forfeited. I  agree with my learned brother that the Full Bench
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decision in Natesa A iyar v. Appavii Fadayachi{l) is binding? thk
npon us. Under that; deoisiou^ a provision fox the forfeitnre of 
a resonable amount of deposit money under a contract coni'd not Taxtjk

T . .  . B o a e ii
be treated as a penal clause to be relieved against in a snit v.
broaglit by  tlie person wlio lias forfeited that money for the
recovery of such deposit or a portion of such deposit on the gronml ^
that the actual damage or loss incurred by person with whom the ayyar, j ,

money was deposited was eliher nil or less than the amonni
deposited. But the question in the present case is whether,
if the person for whose benefit the forfeiture danse was entered
in the contract did not content himself with retaining the
deposit as a forfeiture but sued for the actual loss incurred
by him through the default of the other party on the ground
that the deposit amount (which according to all the English cases
was security for the due performance of the contract by the
defaulter) vvas insufficient to cover such a loss or on the ground
that the contract provided for both the forfeiture of the deposit.
and also for the right to recover the loss, whether in  such a
case, the plaintiff was not legally bound to give credit to the
deposit money and whether he could recover more than the
difference between the damages incurred and the deposit money.

I am inclined to hold that the plaintiff in such a case cannot 
recover more than the difference between the loss incurred by 
him and the deposit money. In Mayne on Dam ages, pages 248 
and 249 it is stated as follows :— It  results from  this that 
if the seller’ seeks to recoveir damages beyond the am.oiint o f the 
deposit, he must give credit for the deposit which he has 
retained.'’  ̂ Then Ockenden v. R enly{2), is quoted as authority.
In that oase  ̂ the condition in favour of the innocent party was 
as follows :— The deposit . . . shall be actually forfeited
to the vendor;, who shall be at liberty to re-sell . . and any
deficiency upon . . resale together with the expenses . ,
shall . . . be made good hy the defaulter; and on non­
paym ent . . . shall be recoverable as . . . liquidated
damages/^ Thus in that case (as in this case) there was a 
provision in  favour o f the plaintiff both for forfeiture o f the 
deposit and for a right to recover the loss on resale and yet the
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The learned Judges Lord Campbell, O.J., Coldeidge, EeliIj .J., 
and Ceompto-n, J., held that the plaintiff could not retain the 

Taitjk deposit and also recover the full damages caused to him but
V, could only recover the difference. The judgment is a short but

instructive one and I  shall quote the greater portion o f it: 
g “  There having been an actual forfeiture of the deposit by  the
Aytah,, J. express words of the seventh condition, the deposit, i f  paid,

could not in any event have been recovered back b y  the 
purchaser, and the seller would have been entitled to any addi­
tional benefit . . .  to the forfeited 'deposit, and mahing 
a f  urther demand o f damages sustained on the resale, it becomes 
necessary to consider what was the nature of ths deposit. 
Now, it is well settled that, by our law, follow ing the rule 
of tlie civil law, a pecuniary deposit upon a purchase is to be 
considered as a payment in part of the purchase money, and not 
as a mere pledge (Sugden’s Vendors and Purchasers, Chapter I, 
sec. (iii), art. 1 8 , page 40, thirteenth edition). Therefore in this 
case, had the deposit been paid, the balance only of the purchase 
money would have remained payable. What then^ according to 
the seventh condition is the defioiency arising npon the resale 
which the seller is entitled io recover W e think the difference 
between the balance of the purchase money on the first sale and 
the amount of the purchase money obtained on the second sale : or, 
in other wordsj the defosit, although forfeited so fa r  as to prevent 
the purchaser from ever recovering it bacTc, as without a forfeiture 
he might ham done {Palmer v. Tem ple)(l) still is to he brought hy 
the seller into account i f  ha seeks to recover as f o r  a deficiency 
on the resale.’ ^

I  am tinable to distinguish the present case from the 
decision in Oclmnden v. E.enhj(2) so far as the legal principles 
applicable to the rights o£ the parties are concerned and I  would 
therefore dismiss the Revision Petition with oosts. Under 
sections 98 and 141 of the Civil Procedure Code the petition 
•will stand dismissed with costs, three, months being granted to 
the Yellore Taluk Board to pay the oosts.

From this an appeal under article 15 of the Letters Patent 
was preferred by the plaintiff.

(1) (1889) 9 A. & B., 508.
(2) (185S) 1 E .8. & E., 486 at pp. 492 aud 493} s.c., 27 Q.B.< 86X.
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Letters Patent Appeal No. 37 o f  1914. Thb
Î RKSl

Tlie Honourable Mr. L . A. Govindaraghava Ayyar  for tb.0 VELi.oaE’ 
appellant,

G. R. SuhraJimanya Ami nr for the respondent:.
 ̂ ^ , . Gopalasami

J u d g m e n t .— W e  t n in k  th e  c a s e  is c o v e r e d  b y  th e  a u tn o n fc y  naidc,
o f Ochenden v. Henly{ I), which was distinguished in Essex v- wamTs
Daniell{2), and referred to with approval by Piiy^ in 0

Sowe Y. and was apparently followed by Joyce, J ., Seshagiei
in the most rec«nt case of Shuttleworth v. Clews[^). Atyab, JJ,

W e accordingly agree with Sadasiva A yyab, J., and dismiss
the appeal with costs.
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PRIYY COUNCIL.^
AIS'NIE BESAKT ( D e fe n d a n t) ,

V.

N ARAYAN IAH  ( P la in tiff) .

'On appeal from the Higli Court of Judicatoir© at 
Madras.]

Ouardian— Hindu father entrusting sons for custody anS> education in Unglani 
to another person who defrays expense of their mu.intena'nce and eHucation-^ 
Revocation of such authority and demand for sons to he restored to his 
custody— Suit to enforce demand in District Ooihrt— Questions to be dftermi-nei 
in such a suit— Jurisdiction of the District CouT:t— Guardians and TFards A d  
( f i l l  of 1890), sec. 9— ‘ Ordinarily resident,^ meaning of— Suit, not the appro­
priate procedure— Transfer of suit from the District Ocurt to the Eigh Court 
under clause (13) of the Letters Patent, 1QQ5 --Powers of the High Court in> 
dealing with the smts so transferred— Manda.tary order of the kind ashed for, 
not to he made— What a Court of competent jurisdiction in India could do 
under the circumstances— Order declaring a guardian, when to be made-^ 
Quardians and Wards Act ( F i l l  of 1B90), sec. 1 9 —Order declaring a 
giiardian during respondent's life, propriety of.

Auiaag Hindus, as in England, the fatter is ths natural guardian of bis 
children during; their minority; |:̂ at thia gua.rdiaoHh.iD ia in the nature of a 
Btored trust, and h.0 caauot therefore daring his lifetime suhstifcutejijiotlier 

m  .hia.-'plaaa. He may-, in the exorcise of his_ discretion 
as guardian, entrust the c u sto ^  and edacatioa of his cMldrea to another i Jbut 
the attfchorifcy he thus confers ia essentially a vavooable authority, and if the 
welfare of his children require it, he can, nofcwithstaadiag any contract to th&

(1) (1858) 1 E.B. & E,, 485 ; s.c., 27 L.J., Q.B., 861.
(2) (1875) L.R., 10 O.F., 538 . (3) (188i) L.H., 27 Oh. D,, 89

(4) (1910) 1, Ch. 176.
*  P re se n t: T h e  L o r d  CHANoRLr.on (Lord H a ld a n e ) ,  Lord Mociii'ON^ 

î tjiord pAKKER, Sib. Johs Ei>GBi and Mr. A.MEsja A ii.

'

1914, 
May 4, 5 
and 25.


