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action to eject th em ; but it must be remarked that in that 
case the ryots did not question the decree for their ejectment 
b y  appeal to this Court, and therefore we need not consider the 
ju dgm en t' as deciding anything contrary to the other cases 
quoted above.

W e  accordingly follow  those decisions and dismiss this appeal 
with costs.

A ppeal dismissed.

Before M r .  Justice Wilson and M r . Justice Maclean.

CALLY NATH BUNDOPADHYA ( P l a i n t i f f )  ®. K O O N J O  BEH AEY
SHAHA AND OTHERS (D E F E N D A N T S ).*

Mortgage— Money Decree on Mortgage JSond—Mortgagee’s lien—Regis

tration A ct ( X X  o f  1866,) s. 53— Frame o f Suit— Parties.

A  and B , co-mortgagees, obtained a summary deoree under the Regis
tration Act X X  of 1866, s. 53, on the 6th May 1868, in respect of certain 
property which was again mortgaged by the owner to O and D  in March 
1869. C  and D  having also obtained a decree on their mortgage brought 
the property to sale in execution of their decree and purchased it them
selves in December 1874. ,

A  not having had the whole of his mortgage debt satisfied instituted a 
suit on the 13th December 1879 against <7 and D , and the representatives 
of B  (B  having meanwhile died and his representatives not joining in the 
suit), to enforce his Jien against the mortgaged property in the hands o f 
C and D , and to recover the share of the mortgage debt still due to himself 
alone.

Held, that A  did not acquire a better right to proceed against the 
property by reason of its having come into the hands of C and D , nor did 
C and D  take subject to a greater burden than the mortgagor himself, and 
that as A  had allowed his decree against the mortgagor to be barred by 
limitation, he had lost all right to proceed against the property by execution 
were it in the hands of the mortgagor, and consequently he could nofc3 
be allowed to proceed against it by suit, merely because it was in the hands 
of third parties.

Quaere.—Whether the suit beirig one for only a portion of the debt due 
on the mortgage (B ’s representatives not having joined and claimed the 
share due to them) was not properly framed, assuming it would lie.

* Appeal from Appellate Decree N o . 1484 of 18£fl, against the decree 
of F. McLaughlin, Esq., Judge of Backergunge, dated the 28tli May 1881* 
affirming the decree of Baboo Baiii Madhub Mitter, First Subordinate 
Judge of that district, dated the 24th April 1880.
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Si/ud 3?mam Mormazooddeen Mahomed v. R a j Coomar Dass (1) ; and 
Jonmenjoy Mullich  v. Dossmoney Dossee (2) referred to.

T he plaintiff in tin’s suit, instituted on tbe 13th December 1879, 
sought to 'have his right to a prior lien on certain properties de
clared, and to obtain the amount due to him upon a m ortgage- 
bond by the sale o f  those properties.

H e alleged in his plaiut that one Koylash Nath Bhuttaeharji 
borrowed R s. 1,500 from him and a like sum from  Jugul Kishore 
Gupta, the father o f  the defendants 4 and 5, on a m ortgage-bond, 
dated the 4th Pous 1273 (18th Decem ber 1 8 6 6 ); that he and 
Jugul Kishore Gupta obtained a decree against Koylash Nath 
Bhuttaeharji under A ct X X  o f  1866 on the 6th May* 1868 ; that 
a part o f  the m ortgaged .property tying tvithin the jurisdiction 
o f  the D acca Court was sold under it, aud that he and his co-m ovt- 
gagee then brought a suit in the Second Subordinate Judge’s 
Court at Backergunge against the mortsraofor to establish their 
lien over the properties iu dispute, and obtained a decree on the 
13th September 1873 ; that subsequently to the mortgage in favor 
o f  him self and Jugul Kishore, Koylash Nath Bhuttaeharji again 
m ortgaged the properties to the defendants Nos. 1 and 2 on the 
24th Falgoon 1275 (6th M arch 1 8 6 9 ); that the defendants N os. 
1 and 2 instituted a suit on their m ortgage against Koylash 
Nath Bhuttaeharji, and obtained a decree on the 12th Ju ly  1870, 
and in execution o f  that decree brought the disputed properties 
to sale on the 3rd Decem ber 1874) and purchased them them
selves in the name o f  defendant N o. 3 ;  that iu the meantime 
the plaintiff had brought the properties to sale under his decree, 
and they were purchased by  his wife, N ityakali Dabi, on the 3rd 
February 1875, but on her trying to get possession she was 
.resisted b y  the defendants Nos. 1 and 2 ;  that she thereupon 
instituted a suit to obtain possession, but being unsuccessful in 
such suit the plaintiff had to return her the purchase-money. 
The plaintiff, therefore, now brought the present suit to have liis 
lig h t to a lien over the disputed properties declared, and to obtain 
the amount o f  the debt due to him satisfied by  the sale o f  those
properties, and he joined the defendants Nos. 4 and 5, who were

(1) 14 B. L. K., 408 : S. 0., 23 W. E ., 187.
(2) I. L. E ., 7 Calc., 714 : S. C., 9 C. L. E ., 353.
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the representatives o f  their deceased father, Jiigu-J Kishore, his 
co-m ortgagee.

Tlie defendants pleaded, amongst other things, that the suit 
would not lie for want o f parties, inasmuch as the representa
tives o f the co-m ortgagee had not been made plaintiffs, aud that 
the plaintiff had only sued for his share o f  the m ortgage-debt; 
that the plaintiff having once obtained a decree for the recovery 
o f  the m oney due on the mortgage bond, a second' suit to recover 
the money and enforce his lien would not lie ; and that the suit 
was barred by  limitation and also under s. 13 o f A ct X  o f  1877.

The Court o f  first instance held that the plaintiff having onG e 

taken a m oney-decree upon the m ortgage, under s. 53 o f  A ct 
X X  o f  1866, could not ag/iia obtain* a decree for  the m o n e y  

due on tlie m ortgage ; that the debt due to the plaintiff on the 
m ortgage had been changed from a contract-debt into a ju d g -  
m ent-debt, and that he could therefore only sue to establish his 
right to sell the m ortgaged properties for the satisfaction o f 
tlie judgm ent-debt due to him-; and- that as the decree which the 
plaintiff had obtained under A ct X X  o f  1866 was barred b y  
limitation and the debt had ceased to exist, the plaintiff had no 
cause o f  action.

The Court also found that the suit being brought to enforce 
tlie payment o f only a part o f  the m ortgage-debt, it was badly 
framed and would not lie,- and that tlie plaintiff, instead o f 
suing only for his share o f  th e  debt, should have sued for the 
whole debt, and if his co-uioi'tgagee, or in this case tlie representa
tives o f  his co-m ortgagee, declined to jo in  in the suit, he should 
have made them co-defeudants and asked that the Court should 
make them co-plaintiffs in* the suit.

The suit was accordingly dismissed wittacosts.
The lower Appellate Court, on appeal, confirmed the decree 

o f  the Court o f  first instance both on- the grounds that a suit 
for only a portion o f a mortgage-debt would not lie, and also 
on the ground that tlie plaintiff had exhausted his remedies iu 
the former suit and consequently could not maintain the present 
suit.

Against this decree the plaintiff now preferred a special appeal 
to the H igh Court.
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Bahoo Rash Behary Ghose appeared on behalf of tbe appel
lant.

Baboo Durga Mohun Dass for tbe respondents.

The judgment of the Court (W ilson  and M a c le a n , JJ.) waa 
delivered by

"Wilso n , J .— The facta found in this case are as follows
The disputed property was mortgaged to the plaintiff and the 

father of defendants i  and 5 in Pous 1273 (December 1866). 
They obtained a summary decree under the the Registration Act 
X X  of 1866 in May 1868.

The property was again mortgaged to defendants 1 and 2 in 
March 1869. They sued on their mortgage-bond, obtained a 
decree, sold the property in execution, and bought it themselyes 
in December 1874

The plaintiff now sues the first and second defendants to enforce 
his share of the mortgage-debt against the property in their 
hands, joining the fourth and fifth defendants as the representatives 
of his co-mortgagee.

The District Judge affirming the Munsiff lias dismissed the 
suit on two grounds:

Pirst, he has held that the plaintiff’s suit is improperly framed, 
and that he cannot sue for his share of the mortgage-debt. W e 
think it very doubtful whether, ou the construction o f the mort- 
gnge-deed, this is So, whether the transaction was not several 
rather tlian joint; but it is not necessary to decide this.

The District Judge has held, secondly, that the plaintiff had 
exhausted his remedies in the former suit, and cannot sue again. 
This proposition is, we think, too broadly stated. The law ap
plicable to the matter depends upon the effect o f two Full Bench 
decisions, both of which are binding upon us.

In Sgud JEmam Momtazooddeen Mahomed r . Raj Coornar 
Dass (1), a mortgagee, who had obtained a summary 
decree under the Registration Act X X  o f 1866, afterwards 
laroilght a suit to enforce his lien upon the mortgaged property 
in the hands of the mortgagor. The Court, having pointed ottt

(I) I. It, E , 7 Calc., 7141 S. 0., 9 0. L .R , 803,
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that tlie effect o f  the summary deoree was the same as that of 1883
a money-decree iu an ordinary mortgaga-suit, held that tbe c I l l y N a t h  

plaintiff had not, by obtaining a personal ducree, forfeited hia lien pJjjhta
upon the land, bat that he must enforce it in execution, and *•

i j  ,  KOON.rOcould, not maintain a suit lor the purpose. Be h a r y

In Jmmenjoy Mullick v. Dossmoney Dossee (1), the plaintiff ' 
had obtained a money-decree against liis mortgagor. After 
tlie decree the mortgagor sold the mortgaged property, and it 
m s  held that the plaintiff might enforce his lieu by suit against 
the property iu the handB of the purchasers.

These two cases establish that there is a difference in the 
procedure applicable betweeu the ease where the property is still 
in the hands o f the mortgagor and the case where ib has passed 
to a purchaser, the lien being enforcible iu the one case by execu
tion, iu the other by suit.

But we do not see how the right can be more extensive in the 
one case than in the other.

It would be contrary to ordinary principles, we think, to hold 
that tho mortgagee acquires a greater right by reason of the 
mortgagor’s alienation, and that the purchaser takes subject to 
a greater burden than the debtor himself.

In the present case, the plaintiff baa allowed his decree against 
the debtor to be long since barred by limitation, and has therefore 
lost all right to proceed by execution against the property in the 
hands of his debtor. We think he has no better right to proceed 
by suit against the property in the hands of the purchaser.

The appeal is dismissed with costs.
Appeal dismissed.

(1) r, L, E., 7 Calc,, 714; S, 0 .9 C, 1, B., 353,


