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was inteEded rather to draw into fche net of the jurisdiction o f 
tlie British Indian Courts cases^ whicli notwithstanding the fu ll  
use o f sections 179 to 184  ̂ could not be brouglit witliin the 
jurisdiction of, any British Indian Court than to restrict by  its 
first proviso the extended jurisdictional privileges conferred by 
sections 178 to 184 on Courts which according to the ordinary 
rule of section 177 would not have had jurisdiction. The 
proviso to section 188 will come into operation only when the 
British Indian Court cannot get jurisdiction under sections 179 
to 184 and lias to depend on the first part of section. 188 to get 
such jurisdiction. I  therefore, with great respect, dissent from  
the dicisions in Im perator v. Tfihliun[l) and Sessmis Jtidge, 
Tanjore v. Sundara Singh[2). As regards the decision in Re the 
Sessions Judge, TncMnopoly{S) while it could be distinguished 
(as pointed out by my learned brother) as aifecting only section 
180 o f the group of sections 179 to 1 8 4 ,1 feel loath to make 
any such distinction as no difference in principle can be made 
between the extended jui'isdiction conferred by section 180 and 
the extended jurisdiction given by the other sections.

I  therefore respectfully dissent from that decision also and 
refuse to accept the Sessions Judge^s reference.
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APPELLATE CIVIL.

Before Mr. Justice 8eshagiri Ayyar.

SESHAPPIBR ( T h ir d  D e i 'b n d a n t ) ,  P e tit io n e e

V,  ,

S U B E A M A N 'IA  C H E T T I A R  and tw o  o th e k s  (P la in t if i ’ and 
Dbeehdamts, Nos, 1 AND 2 ) , B espondbm s.*

Limitation Act (JX of 1908), arts, 48 and 4i9~8uit for goo3,s misappropriated—  
Indian Contract Act (IX o f  1872), ss, 108 and 178.

One K  took a jewel of the plaiatifE in May 1907, to find a pnreliaser for it, 
stating that he would settle the price ia the presence of the plaintiff ;b n t  
instead of doing so, K  in Jtme 1907 pledged it Tv-ith the third defendant who

(1) (1912) 13 Or. L.J., 530. (2) (1910) 143.
(3) Oiril Miscellaneous Petition ITo. 97 of 1911.

*  Civil Revision Petition No. 122 of 1913,

1914. 
B*ebruary 

12 and 13.



S e s h a i p i e e  bcn&fid-’'- lent, on its Hecurity, Ks. 1 7 5 . Plaintiff came to know of JT’ s conversion 
in 1909 and sned in 1911 for the iewel or its value, tlie tMrd defendant and theSuBTiAMANIA

Chktiiar. widow and son of K  -wlto died at tlie end of 1907.
Held that article 48 and not 4» of the Limitation Act ( IX  of 1908) was 

applicable and tliafc the suit was not barred by limitatioia.
Eeld, also that the hon&fdos of the third defendant does not pvcolnde the 

plaintiff from recovering the jevvel witbout paying the third defendant the 
8.mount of loan.

Effect of sections 108 and 178 of the Indian Contract Act, considered.

P e t it io n  under section 25 of tlie Provmcial Small Cause Courts 
Act (IX  of 1887), praying the High Court to revise tlie decree 
of J. S. riwA'NiYAii N a d a e , tliB temporary Subordinate Judge of 
Negapatara, in Small Cause Suit No. 102̂  ̂ o f 1911.

One Kolandaswami tools a jewel of tlie plaintiff in May 
1907 to find a purchaser for it̂  stating* that he would settle the 
price in the presence of the plaintiff; but instead of doing so, 
Kolandaswaraij in June 1907  ̂ pledged it with the third defend
ant who bond fide lent, on its .security, Rs. 175, The plaintiff 
came to know of Kolandaiswami^’s conversion in 1909 and sued 
in 1911 for the jewel or its value, the third defendant and the 
widow and the son of Kolandaawami who died at the end of 1907.

The Subordinate Judge allowed the suit but without costs. 
The third defendant preferred this revision petition and the 
pla,inti.fi: filed a meraorandum of objections £or costs,

R. Kuppui^wami A yyar and F. VaidhyanaiJia A yyar for the 
petitioner.

T. V. Go'palaswami MudaUaf for the Eespondents.
9E8i?-4fliEi JoDcJMEKT.— The p]ainfcifE\s case is that he gave the jewel in

dispute to one Kolandaswanai Pathar, the husband o f the first 
defendant and the father of the second defendant, on the 
19th May 1907, on the representation of Kolandaswami that 

there was a demand for the said jewel, that he would show 
it and bring it back and that if the purchaser liked the jewel he 
would settle the price in t ie  presence of the plaintiff.”  Kolanda- 
swami did not act up fco his representations; on the 2 0 th June 
1907, he pledged it with the third defendant and received from 
him a sum of Rs. 175, Kolandaswami not having redeemed the 
jewel from the third defendant, the latter asked the plaintiff to 
sell this jewel for him. The plaintiff then came to know that it 
was his own jewel and asked the third defendant to restore it to 
him. The third defendw t refused, Hence the suit. I  ought to
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mention that Kolandaswami died two or tliree montlis after the Seshappieb. 
jewel TOS giyen to him.

The plea o f the third defendant is that the suit is barred b y  Obettiab. 
limitation, in as much as the pledge to him was on the 20th June SBssAaiKi 
1907; tbe present suit was instituted in 1911. His second 
plea is that under any circumstances he is entitled to be repaid 
the money given by him to Kolandaswami with interest, before 
the plaintilS can claim to recover the jewel.

The Subordinate Judge came to the conclusion that the suit 
was not barred by limitation. He held that article 48 of the 
Limitation A ct was applicable to the suit and that^ as the suit 
was brought within three years o f the plaintiff’ s knowledge that 
the jewel was in the possession of tlie third defendant, it was 
within time. Mr. Kuppuswami A yyar argued that the proper 
article applicable to the case was article 49. I  cannot accede to 
this contention. There is no doubt that this is a case o f 
conversion. The original undertaking- which was a lawful one 
was to show the jewel to persons willing to purchase it. It  wag 
on the 2 0 th June 1907 when Kolandaswami conceived the idea 
of treating the property as his own and of p ledging it that 
he converted to his own use the plainti:ffi’ s jewel. Aruna- 
chalam JPillai v. Alagianamhia P illa i(l)  has no bearing upon 
this question. The obseryatious o f the learned Judges in B m i  
Lai V .  Ghulam JSumin{2) go to show that in the case o f a specific 
moveable property which was originally obtained lawfully but has 
since been unlawfully retained, that the proper article applicable 
would be article 48. Gopalasami Iyer  v. Subramaiiia Sastn(S) is 
;^lso an authority for that position. See also N m dlal Thakersey v.
The Bank o f  Bom baym , and Nandlal Thahersey v. The Bank of

I  therefore agree with the Subordinate Judge that 
the suit was3 in time.
: question ia not altogether free from difficulty.
Mr, Kuppuswami A yyar relied upon section 178 o f the Contract 
lAot and contended that the pawnee in this ease g o t the jewel in 
good  faith and that oonaequently he had acquired a good title for 
the payment o f the money which Kolandaswami had taken from

(1) (1893) 3 M.L J 324. (2) (1907) I.L.E., 29 All., 579.
(3) (1912) ^ 3  152. (4) (1909) 11 Bom. L B., 926.

(5) (1910) 12 Bom. L.R., 316,
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SmppiEs W m ; he argued that the proviso to section 178 had no applioa- 
Sn r S iania obtained by his client or by
CHKTTrAK. Kolanflaswatni by means of an offence or fraud. Before I  refer to 
S?fc^iRi decided cases on the point, I  may observe that sections 108 
A y y a r , J. 1 7 3  of the Contract Act, as well as section 41 of the Transfer

of Property Act and the sections dealing with reputed ownership 
in the various Insolvency Acts, proceed upon the principle that 

/a fie  the rights of the legal owner should be pi’otecfced 
unless lie lias done something to induce innocent purchasers or 
pledgees into the belief that the intermediate possessor is the 
true owner : mere bond fides on the part of the purchaser or 
pledgee is not enough : he will have to prove that by some act 
or omission the true owner has forfeited his right to recover 
possession. It is therefore incumbent upon the party resisting 
the claim of the true owner to adduce strict proof of the equities 
which have arisen in his favour, and of the laches, on the part o f 
the owner which have led him to advance the money. It was 
pointed out in Giemucood w HolgiieUe{]) that section 108 of 
the Contract Act applies only to cases where the intermediate 
possessor is entitled to a legal dominion over the property, and 
not to cases wliere lie has simply the custody of the property ; 
and it was further pointed out tbat the person in possession in 
order that be may give a good title mu^t have a qualified owner- 
sbip over tbe property, and that if the property was given 
to him for a particular time or for a stated purpose, such 
possession will not enable him to give a good title. That is also 
the view taken by Sir Lawrence -I enkins, C.J., in bp.agp.r v. Huhma 
Kessa{2). The learned Chief Justice points out that, unless 
there is juridical possession in a person, he cannot confer any 
title on a third party. The only M adras case cited in argument is 
Naganada Damy v. Bappu Chetiiar(3). That case concurs with 
the view taken in Greenwood v. MolqueUe{ I). The observations in 
that judgment are opposed to the contention of the learned vakil 
for the petitioner that under section 178 all that need be proved is 
physical possession in the pawnor and bona, fides on the part o f the 
pawnee; wbereas under section 108, it is necessary to sliow farther 
that the pawnor was the ostensible owner of the article,
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Naganada D am y  v. Bappu GheUiar(l) was no doubt one Seshappieb 

of gratuitous bailments but the principles laid down by the gusEAMAtiiA 
learned Judges apply to cases of entrustmeut for a particular Cheitiab. 

purpose. It lias been strenuously argued before me tliat tlie Seshagiei 

possession o f Kolandasami was tbat o f an agent for sale and 
tbat be bad a right to retain possession of the jewel, and that 
therefore be cannot be said to have come into possession of tbe 
property by means o f an offence or fraud. I  have gone through 
the evidence fully and I  am satisfied that the statement in the 
plaint that Kolandasami was given the jewel only for the purpose 
of showing it to intending purchasers has been established. The 
sale price was to be settled in the presence of the plaintiff; I  
cannot accede to the contention that Kolandasami was an 
agent for the sale of the jewel, I  have, therefore, come to the 
conclusion, that this plea of the defendant that he has got a right 
to be paid back his money before he can be asked to deliver 
the jewel is unsustainable, I  hold that upon both the points 
the Subordinate Judge was right and I dismiss the petition 
with costs.

A s regards the memorandum of objections, I  do not think that 
the plaintiff can claim any costs against the third defendant. H e 
acted honestly throughout. As defendants Nos. 1 and 2 are not 
before me_, I  do not thiuk it necessary to  vary the order o f th© ' 
Subordinate Judge in this respect. The memorandum of 
objections is also dismissed. No costs.

a )  (1904) I.L .R ., 27 Mad., 4̂ 24,.
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