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APPELLATSl CIVIL.

Before Mr, Justice Sadasiva Ayywr and M r. Justice Spencer.

RAMANATHAN 0 HETTY a n d  p iv e  o t h b u s  

( P e t it io n e e s ) ,  A p p e l l a n t s ,

S a d a s i v a  
A tt a e , J.

A H i U N A G H B L L A M  CHETTY ( R e s p o n d e n t , A s s i g n e e  —

DlSCEEE-nOLDEK}, E  ESPONDENT.’̂

Execution, stay of—'Order of, by Ap^peUate Court -  No communiaitioti to Lower 
Govrf, effect of— Whem otder talces .effect.

An order of an Appellate Court staying further proooedings in the Jiower 
Court, sucb as holding a sale, etc., takes effrct from tlie time it ia pronounced 
and not from the time it is oificifillj cnmnniiiicuted to i,he lower Court and a sale 
held conf.iary to sucli an order 'vyliether with ov without knowledge of it ia liable 
to be set aside as having been held without jnriadiction.

Per SpENCEE, J.— The Lower Court should have postponed the sale when 
having itself had no official information of the order of the Appellate Coui’t it 
was movpd by the party on the ground of such an order.

Per S a d a s iv a  A y t a k , J.— The sale tiTidei' such ciron no stances is so gravely 
irregular that it must be set aside even without proof of injury.

MuihuTcmnarasami Rvwther Minda 27'ayinar v. Kuppusami Aiyangar (19X0) 
I.L .E ., 33 Mild., 74, dissented from by Sadasiva A ytar , J„ and di!5Lingui.shed 
by Spenoke, j .

Hevi C h a n d r a  K a r  v. M ath u ra  S a n t h a l  (1912) 16 O.W.N., 1031 and S a t i N a t h  

S l h d a r y *  B a ta n n ia n i  Naslcer (1812) 15 G .L J., 335, followed.

A ppeal against tlm orciers of S, E am asw am i A y y a n g a e , the 
SulDordinate Judge o f Eamnad, it) Civi] Miscenaneoug Petitions 
Nos. 322 and 32S of 3931 in Execution Petition No. 34 o f 1911 
(in Original Suit No. 125 of 1908) of the Chief Court o f Lower 
Bnrmah.

The facts are given in the jud.g'menb of S pencer , J,, and the 
other facts connecter! with the cas(̂  are given in the judgm ent of 
S a d a s iy a  A y y a r , j .

The Honourable Mr. L. A . Govindaraghava A yyar  and
Viswanatlia A yyar for the appellants.
8. T. Srinivasa Gopalaclmnar for the re.spondent.
S adasiva  A y y a r , J.“-~-The facts have been set out in the 

judgnQGBt of my learned* brotberj and it is unnecessary for me

* Civil MiBcellaiieoTis Appeals Nos, 210 and 211 of 1911,
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A runa-
CHElLJiM.

S a d a s iv a  
A-yyiR) J,

to repeat them. T t e  petition put iu liy tlie first defendant's Eamanathan 
sons to set aside tlie Court aTif'tion, sale is filed by tliem not on 
the ground that they are also parties to the decrc© (in -which the 
sale was held), as represented by their father, the first defendant^ 
but as independent peraons wlio owned shares in the property 
sold^ and who are entitled in consequence to file a petition under 
Order X 5 I ,  rule 90 (old, section 311) to  set aside the sale on the 
ground o f material irrfigularifcy and consequent subsfcantial injury.
1 agree with the Lower Court in its conclusion that there was no 
material irregularity in publishing and condtiotin^^ the sale except 
that; the sale was conducted and concluded after the High. Court’s 
order of stay (which is of course a very material irregularity).
No substantial injiiry is proved to have been caused by any 
such material irregularity. The property was estimated by the 
Amin as warth o i ly  56/JOO and odd rupees and it was sold for 
68 ,OCO and odd rupees.

The first defendant from bis conduct in these execution 
proceedings has clearly proved himself to be a cunning lifcigani;, 
and the affidavit produced on his behalf is not relia,ble even 
though supported by a telegram from one Palaniappa OhetCy  ̂
who has not been examined. The want of bidders, I  am inclined 
to hold, was due to the litigious nature of the first defendant 
who had set up his m oth er-in -la w  to file claim petitions on behalf 
o f his (the first defendant's) sons, to bring a suit on tbeir behalf, 
to put in a revision petition on their behalf against the claim 
order and to do several other acts, more in order to delay and 
defeat the decree-holder th.au with the hona fide object of 
prosecuting any tenable claim. Purchasers will naturally be 
cbary of making bids for tke property belonging to the first 
defendant and his sons, as they are sure to purchase a. protracted 
litiga,tion along with the property. Appeal Against Order No. 210 
o f 1911 in which the first defendant's ,'̂ ons are the appellants 
must tlierefore in m y opinion be dismissed. The parties will 
b e a r  their respective costs. ■

Coming ta Appeal Against Order No. 211 of 1911^ this appeal 
arises out o f a petition filed ander section 47, Civil Procedure 
;Code, and also under Order X X I , rule 90, by the first defendant 
himself. Ro far as his application to set aside the sale is 
grounded on irregularity and substantial injury under O rderX X I, 
rule 90, it cannot be granted for the reasons already set out by
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A kuna-

S a d a s iv a .  
A yttab, J.

E a m a n x x h a n  me in Appeal Against Order No. 210 o f 1911. The ooiitention 
undex section 47 o f tlie Civil Procedure Code is based on the 
following facts :—

The first defendant’ s sons pat iu a claim petition for release 
of their shares in the attached houses. The Subordinate Judge 
dismissed the claim petition on the 15th J u lj 1911. On the 2Uth 
July 1911 Civil Revision Petition No. 378 o f 1911 was filed in 
the High Court to revise the Subordinate Jaclge’ s order dismis
sing the claim petition. On that samo date (the 20th. July 1911) 
an ex ^arte order was obtained from a Judge of this Court 
stopping all further proceedings in the matter of bringing the 
attached houses to sale in execution of the decree. N otwith
standing the stay-order, the sale of the properties was concluded 
on the 21st July 1911. The question is whether such a sale is 
not wholly illegal ag having been conducted by the Subordinate 
Judge'’s Court in violation oF an order from a superior Court 
staying the sale. In  Muihiihumarasami Mowther Minda 
N'aijiroar v. Kuppttsami Aiyangar{l)i it was held follow ing 
Bessesswari Ghowdhibrany v  Horro Sundar Mozumdar{2), that 
the stay-oi der passed by a superior Court does not become 
effective till it is communicated to the inferior Courts, and that 
an execution sale made b y  tbe inferior Court in ignorance of the 
stay-order is a legally valid sale. With, the greatest respect^ I 
am unable to agree with this decision thougb it is in accordance 
with Bessesswari Ghvwdhurany v. Eorro Sundar Mozumdar{2), 
It  seems to me that, unless the order of stay or order of injunc- 
tion passed by the superior Court made it a condition that 
that oi’der shall take effect only from the date of its communica
tion to the Lower Court, or to the party enjoined (as the case may 
be) sucli an order suspends the power and jurisdiction o f the 
Lower Court to conduct further proceedings from  the moment: 
when the order o f  superior Court was passed. I  do not think that 
I  could put the reasons for this view better than they have been 
enunciated in the judgments in 8ati Nath Sikdar v. Ratanmcini 
NasJmr{3) and Hem Chandra Kar y, Mathura 8mithal{4)], and i  

shall therefore not attempt i t. ' In tbe result ,̂ X would set asi(l 
the sales concluded on the 2 1 st Juiy 1911, by the Subordinaf :

(1) (1910) 33 Mad., 74.
jS) (1912) 15 O.L.J., 835.

(2) (1892) 1 O .W .N ., 226.
(4) (1912) 1 6 C .W .N ., X03|.



Judge^s Court o£ .Ramnad as Iiaving been held without jurisdic" ramanathak 
tion after tlie passing of the order of this Court staying the 
sale, which order was dated the 20th July 1911, and I-w ould chemam. 
direct that a fresh sale be held after fresh proclamation. A  sabasiva 
sale held without jurisdiction may, in a sense he said to be a 
sale vitiated b j  material irregularity, hut it is unnecessary to 
rely on section 311 (Order X X I , rule 90) in order to set aside sacli 
a sale, that is, it is unnecessary to prove sabsfcantial injury a lso; 
hut the irregularity is so grave that, in the words o f their Lord
ships of the Privy Council in Malkarjun v. N arhari{l) it is 
sufficient by itself, to  entitle the judgment-dehfcor ‘'Ho vacate 
the sale.^  ̂ Parties will bear their respective costs in both Courts.
I  might be permitted to remark that in respect o f a stay 
order passed by an appellate Court, it seems to me advisable, 
in order to avoid future complicated litigation to provide 
usually that the order shall take effect only from  when the 
order is communicated to the lower Court which has to guide 
itself in accordance with such order,

Spencer, J.— The facts, which are not denied, are that a sale Spenceb, J. 
of the appellant’s immoveable properties in execution of decrees 
was commenced on July 17 and concluded on July 21, 191L 

On July 20 an order was passed in the H igh  Court directing 
an ad interim  stay o f the sale, A  telegram was sent b y  the 
vakil in Madras to the valsil in Madura inform ing him o f the 
result of the petition in the H igh  Court, and it reached Madura 
soon after noon the same day. The Subordinate Court of 
Ramnad was thereupon moved by a petition accompanied by 
affidavit to stay the sale.

The Subordinate Judge refused to act on the telegram when 
he had not received official confirmation o f  the information, 
rejected the application and directed the sale to proceed. The 
sale was completed on the following day and was subsequently 
confirmed on September 2 after the High Courtis stay order 
had been received. Meanwhile, the stay order having- proved 
ineffective was oancellpd by the H igh Court on August S. 
Applications to set aside the sale were dismissed by the 
Subordinate Judge on August 29, and the judgm ent-debtor
l,nd his sons now appeal.
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Eamanathan Arguments liave been addressed to us on the questions 
A rtoa- (^) order o f tlie H igh Court took eSect from

cBEMAM. tile time 'wlien it was pronoTinced or from tlie tinoe wlien it was 
Spekcer, J. officially commumcated to th.e Court nnder wliose orders tlie sale 

■was lield, (2 ) wlietlier the sale that was completed in spite o f 
such an order was thereby invalidated, or whether a mere 
irregularity has been committed for which the judgment»debtors 
must proTB that they haye sustained substantial injury before 
they can claim to have the sale set aside.

The first of these questions has been the subject of judicial 
decisions in Muthuhumarasami Boiother Minda Nayinar v, 
Kuf^usam i Aiyangar{l), Bessesswari Ghoicdhuramj v. Horro 
Sundar Huhum Ghand Boid v. Ka^nalanand
8ingh{S) and Mian Jan v. Man 8ingli{^),

In  the above-mentioned judgment of this H igh Court the 
earlier decision, of the Calcutta H igh Court which declared that 
an order of an appellate Oourfc under section 545, Civil Procedure 
Code (now Order X L I, rule 5) fco stay execution of a decree from 
which an appeal is pending, being of the nature of a prohibitory 
order^ would only take effect when communicated, was followed 
in preference to the later decision of the same High Court,

In  I'reeman on Ex;ecutions, articles 32 and ^3, it is stated : 
A  supexsideas, properly so called, is a suspension of the power 

“  of the court below to issue an execution on the judgm ent or 
decree appealed from  j or, if a writ of execution has issued, it 

"  is a prohibition emanating from the court of appeal against 
the execution o f the writ. It  operates from the time of the 

"^completion of those acts which are requisite to call ifc inw  
**■ existence/’ The effect of an esecution issued pending a stay 
thereof granted by the Court is considered and declared to he, 
o£ course, irregular and capable of being quashed on motion. 
The author then proceeds to make the following observation ;

But it may happen that for want of such m.otion the execution 
“  is never arrested, and property is seized and sold thereunder. 
“  In such case, as in all other cases of irregular execution, the 
"  authorities are conflicting, yome asserting that the writ, having 

erroneously issued, remains in force till the error is corrected,

(1) (1910) I.L.R., 33 Mad., 74. (2) (1892) 1 O.W.N., 220.
(3) (1S06) I.L.R,, 83 Oalo., 927, (4) (1880)|I,L.E., 2 AH,, 686,
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and others mamtaming tliat^ the court for tlie lime bein g  Eamanathaw 
having no power to issue the esecutioii^ tlie -ŵ rit isi v o id / ’ aeuna

I  consider that there is much force in the observation. o£ OHEtiAM. 
WOODEOFFEJ J., in Siikum  Chanel Boid v. Kamalanand S ingh{l) Spbnceb, J. 
that there is no reason why the operation of an order of the 
H igh Court should be made contingent, say_, upon tlie due 
performance of the duties of the Post Office.

T o  adapt the woxds o f that learned Judge to tlie circumstance 
o f the present case  ̂before the lower Court completed the sale^ this 
Court had ordered that it should not be done. In  the same case, 
MookhejeEj s ., observed that the moment that the High Court has 
made an unconditional order for stay of executioBj it becomes an 
operative order and suspends the power o f  the Subordinate 
Court to carry on further the execution proceeding.

The same idea found expression in the words o f W estbury 
L ord  Chancellor in In  re the Risca Goal and Iron Gompany{2) :

I  shall abide by a rule of convenience , certainty in the matter is 
"  convenience ; certainty you attain b y  abiding by the date of the

■ order | uncertainty you introduce when you depart from  that 
date. A  variation from  the common rule of abiding by the 

“  record is introduced b y  a departure from that date. Great 
laxity o f practice would be introduced and encouraged b y  a 

“  departure from that date.”
It is not necessary in these proceeding’s that we should go  to 

the length of deciding whether the view taken in Midhulmmara- 
somi Eowtlier Minda Nay-imr v. Kuppusaml Aii/mgar(3), that 
the order only became effective when communicated to the 
Subordinate Court was right or wrong. The circumstances of 
that case were sufficiently dissimilar to distinguish it  from  the 
present case. In that case there was no com.raunioation of the 
order received at all when the sale took place. In  this case the 
Court had informiation, though o f an unauthenticated character, 
and it was moved to stay the sale.

In Sessesswari Ghowdhurany M ono Sundar Mommda,r(4), 
it was held that a sale was not void in law i f  held under 
circumstances in which there waa nothing to fix the deoree- 
holder with any know;ledge that the sale was ordered to be

^OL. SXXVin.] H A B E A S SBPJES. 771

(1) (1806) I.L.R., 33 Calc., 927. (2) (1861) 31 L.J.Oh., 429.:
(S) (1910) I.L.K., 33 Mad., 74. (4) (1892) 1 C.W.N-.. ^

52-a .



RiMASATHAW
tJ.

CHELI.AM.

S p e n g e e , J.

postponed ; the Oourfc exectitiug the decree knew notMng o f  it, 
tliB re  was a valid subsisting order for sale and the sale took place 

pursuance of thâ t order. It is implied that it would not be so 
i f  the Court and the decree-holdei’ were aware of the order o f 
postponemeat. As stated in Mr. Freeman’s book  jat page 125 

The plaintiff and the officer charged with the execution of a 
writ, on being informed o f a stay of execution; whether result- 

‘̂̂ ing from an order of Oourfc or from such a compliance with the 
law as to create suoh a stay, should discontinue their proceed- 

‘‘̂ ings. I f they persist in disregarding the stay and in acting 
under the esecution, they are no longer entitled to its proteo- 
tion,”

I  am decidedly of opinion that the Lower Oourt in the present 
instance acted iniudicionsly in not postponing the sale in order to 
ascertain the truth o f  the information brought to its notice 
that the High Court had directed the sale to be stopped, if  any 
doubt was felt as to the authenticity o f the telegram.

This was the view taken by  the Calcutta High Court in 
j3em Chandra K ar  v. Mathura 8antha,l{l), a case where a 
Subordinate Oourt refused to take any notice o f a telegram from 
the petitioners’ vakil in the High Ocurb intimating the orders of 
the High Oourt. Similarly in Sati Nath SiJcdar v. Ratamnani 
WasTcar{2), where a District Munsif refused to act on an affidavit 
accompanied by a letter written b y  a vakil o f the High Oourt 
that the High Oourt had ordered an ad interim stay o f proceedings 
for the ascertainment of mesne profits, it was held fehab the act 
of the Mnnsif amounted to a contempt of the authority of the 
High Oourt, and that the arm of t ie  High Oourfc was long 
enough to reach auy person who behaved in such a manner, and 
that the order was wholly without jurisdiction and should be 
cancelled.

In Mian Jan v. Man Smgh{^), it was held that a sale held 
notwithstanding an order of poatponeinent was unlawful and 
invalid and should not have been confipmed seeing that it was 
wholly illegal In JVonidh Singh y. Mussiimat Sohun Kooer{4i) 
the sale was not treated as void but was set aside by the Oourt 
treating the order for postponement as invalidating the sale
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(1) (1912) 16 O.W.N., 1031, (2) (1912) .15 O.L.J., 335.
(3) (1880) I.L.E., 2 AIL, 688. (4> fi872) 4 135,



notification^ in the publication of whicli there was consequently R a m a n a t h a n

considered to be an irregularity. This coarse must be adopted a.ecna-
here. There can be no doubt that a substantial rumour that the
H igh  Court had ordered that the sale should not proceed was S p b n c e e , J .

calculated to affect the freedom with which intending bidders
would be tempted to come forward and offer bids, if they
possessed a knowledge that the whole proceedings were likely
to be rendered iufpuctuous in consequence of the order already
made.

In  this case also the auction lists printed in Civil Miscellaneous 
Appeal No. 211 of 1911 show that the plaintiff’s vakil was the 
only bidder on the 20th and 2 1 st July. I  therefore think that 
there is ground to suppose that the judgment-'debtors sustained 
substantial injury by  the properties sold on these two days being 
knocked down to the plaintiff. The Subordinate Court may 
also be treated as having acted without jurisdiction when it 
continued a sale which the High Court had ordered to be 
stopped. I  would allow' both these appeals to the extent o f 
setting aside the sales held on July 20th and 21stj and I would 
order the parties in these appeals to bear their respectiye costa 
in both Courts in consideration of the obstructive attitude o f the 
judgmeut-debtors throughout the execution proceedings.
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APPELLATE CRIMIN-AL.

Before Mr. Jusiice Sadasiva Ayyar.

B e  K. R. LEWIS (S eco n d  A c c u sb j)), P e t it io n e r ;*  1913, '
Decembei'13.

Indian Penal Code ( X i y  o /lS 6 0), ss. 40 and 79— Madras Forest Act (F  0/  1882),  -------  ------——
offence under— Justi^cauon, plea o f ,a v a i l a b l e .

The plea of justification provided by section ^9 of the Indian Penal Code 
(XL V  of 1860) is available only for an offence punishable by the Penal Code and 
not for offences punishable by any special or local Iett and henoe the belief of 
the accused that he -was justified in hia act does not exculpate him from 
pTuaishment for his guilt under seotion 21 of the Madras Iforest: Act.

Em;peror v, Kassim Jsub (1912) 14 Bom. L.R., 365, dissented from*
•«.In re Fenchul Beddi (1899) 9 216, followed.

* Criminal Revision Oaee No. 274 of 191S,


