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Before Ay, Justice Sankaran Neir and Mr. Justice Bakewell.
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Hindu Law—Joint femily co-parcenury— Purchase from a co-parcener—JAts effect on
Fumily co-percennry—Alienee, nota tenant in common—0One member becoming
outcaste, excluded from fanily—Limitation Aet (IX of 1908), art. 142.

When a co-parcener alienates his share in certain epecific family property the
alienes Goes nob acquire any interest in that property bnt only an equity to
enforce his rights in o snit for partition and to have the property alienated set
apart for the alienor’s share if possible,

Hem Chunder Ghose v. Thako Mond Debi (1893) I.L.R., 20 Cale., 533, Amolak
Ram v. Chondan Bingh (1902) 1LL.R., 24 All, 483, XNareyan lin Babuji v.
Nathaji Durgaji (1904) LL.R., 28 Bom., 201, Pandurany v. Bhaskar (1874) 11
Bom. H,C.R,, 72 and Udaram v. Ranw (1874) 11 Bom. H.C.R., 76, approved.

The alienee cawnot therefore sue for partition and allotment to lim of his
ghare of the property alienated.

Venkataramo v, Meera Labai (1830) LL.R., I3 Mad., 275, ‘Palani Konan v,
Mosakanan (1897) LL.R., 20 Mad,, 243, and Ramlishore Kedarnath v. Jutnarayan
Ramarachhpal (1918) 14 M. L.T., 163, referred to.

Such an alienee has noright to possession and no status as a tenant in
common although he might have obtained possession of the property in execution

of the decree againsi one of the co-parceners

Deendyal Lal v. Jugdeep Nardin Singh (1877) 4 LA, 247, Suraj Bungi
Koer v, 8heo Persad Singh (1880) T.L.R., 5 Cale, 148 (P.C.), Hardi Narain Suhu
v. Ruder Perkash Misser (1884) I.L.R., 10 Cale., 626, followed. v

When a co-parcener became anonteaste and was driven cut of the family,
and did not enjoy family property for over twelve years, it amountsed to ex-
olusion and the right to recover his skarve is barved;

Per Baxpwert, J.—The transferee only acquires au equity and it is only
a right in personam and not & right 4n rem and the transferor remaing a memner
of tha co-parcenaryuntil partition is effected.

'The question whether a general or partial partition will lis is not onus relating
to the law of procedure but mmst be decided accurding to the principles of
Hindu Law.

Subba Row v. Amanthanareyona diyar (19)2) 23 M.L.J, 64 at p. 70 and
Tburnmsa Rowthan v, Theruvenkatnsami Naick, (1911) LL.R., 34 Mad., 260 at
p. 270, dissented from.

# Boecond Apgeal No. 151 of 1911,
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A purchaser of the interest of a co-parcener must sue for a general partition
of the entire family property.

Iburamse Rowthan v, Theruvenkeiasami Naick (1911) LL.R,, 34 Mad,, 268 at
p. 274, applied. ’

When such purchaser fails to apply for amendment of his plaint after an
issue is raised questioning the frame of the suit, his suit islable to be dismissed.

Subba Row v. dpanthanarayena Aiyar (1912) 23 M.LJ, 64 at p. 70,
referred to.

Szcoxp Arpran against the decree of 8. Ramaswamr Avvavcar,
the Subordinate Judge of Madura, East, in Appeal No. 742 of
1909, preferred against the decree of L. AnNaswamr A¥vag,
the District Munsif of Dindignl, in Original Suit No, 642 of
1906.

The plaintiff and the first defendant are the only surviving
brothers of a family of six brothers who became divided prior to
1891. The sccond and third defendants are vespectively the
sons of the first defendant by his junior and senior wives.
Each of them had a full brother who died some time between
1891 and 1904. The suit properties formed the ancestral prop-
erty of the six brothers originally. After family partition
which took place prior to 1891, the first defendant and his four
sons formed a Hindu joint family and as such owned ancestral
immoveable property. '

By a sale-deed, dated 10th December 1891 (Exhibit I), the
third defendant, one of the sons of the first defendant, conveyed
one-fifth share of certain specified ancestral immoveable property
situate in Appayampatti village to one Govindan Chetty ; and
by a sale~deed, dated 9th December 1894 (Bxhibit I11), the latter
conveyed the same parcels to the first defendant. About the
year 1900, the first defendant succeeded by inheritance to
ancestral property which had been taken by his brother under
the partilion made prior to 1891,

By a sale-deed, dated 81st August 1904 (Exbibit A), the third
defendant conveyed a half-share of certain specified immoveable
properties in Appayampatti and another village to the defendants
Nos. 4 and 5, who, by a sale-deed, dated Srd December 1905
(Exhibit B), conveyed the same parcels to the plaintiff, a divided
brother of the first defendant. DBy a sale-deed, dated 12th
November 1904 (Yixhibit C), the second defendant conveyed
certain shares in specified immoveable. property in the same
villages to one Muthusami Chetty.
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In his plaint, the plaintiff claimed as assignee from the
third defendant, under the deeds (Exhibits A and B), that these
properties should be divided and one-third share should be
allotted to him. By their written statement the defendants
Nos. 1 and 2 pleaded, énéer alia, that the third defendant had
been outcasted and excluded from the family for mwore thau
twelve years prior to the suit, aud that his right to a share
became extinguished by the sale nnder Hxhibit T, and also that
certain linbilities of the family should be provided for before any-
partition could be made.

The Comt of First Instance dismissed the suit and the Lower
Appellate Coart ailowed the 2/15 share of the properties.

The first and second defendants preferred this second appeal.

M. K. Nerayauswams Ayyor and K. B. Banganatha Ayyar
for the appeliants.

7. B. Ramachondea dyyor and T. R, Kvishnaswomi Adyyar
for the respondents.

Savearaw Nare, J.—The third defendant, a member of a
Hindu family, conveyed his one-fifth sharein certain joint
family properties in 1891 by Exhibit 1. That interest has now
vested in the first defendant, his father. Two of his brothers
died, and in 1904 the third defendant again transferred all his
interest by Bxhibit A. At that time, on the footing that he was
8 co-parcener, his interest amounted to one-third. The plaintiff
has acquired the rights conveyed by Exhibit A and he now
sopks to recover possession.

The Subordinate Judge has held that the plaintiff is entitled
to & two-fifteenths shave of the properties, that is the difference
between one-third and one-fifth ; and this is an appeal against
fhat decision.

The first question that is argued before us is that by the
transfer in 1894 the joint tenancy was put an end to and the
third defendant’s first alienes became a tenant in common with
the other co-parceners so far as the property alienated was con-
cerned and that therefore by the death of the other co-parcenors
no interest acerned to him by survivorship; and for this the
decisions of Buwson anv Mrwwer, JJ., in Srivsvase Sundarg
Thathachariar v, Krishnasawmy Iyengar(l) and of Buxsox and

(1) (1912) 15 LC., 854,
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Sunpara Avvar,JJ., in Subba Row v. Ananthanarayena dvyer(l),
are relied upon. These judgments follow the opinion of Krisuna-
swamr Avyaw, J., in Clinnu Pillad v. Kelimuthu Chetti(2).

It is argned before us that these decisions are not sound and
that the alienation of a co-parcener’s interest in a portion of a
joint family property does not make the alienee a tenanb in
common with the other co-parceners in the property so alienated.
On principle it is difficult to support the proposition.

When a co-parcener alienates his share in certain specific
family property, the alienee does nob acqunire any interest in that
property, e can only euforce his rights in o sait for partition.
In dividing the family propertics the Court will, mno doubt, sei
apart for the alienating co-parcener’s share the property alien-
ated if that can be done without any injustice te the other co-
parceners, and suchproperty, if it 1s so set apart, may be given to
the alienee as the transteree of snch co-parcener. But this is only
an equity and the alienee is not, as of right, euntitled to have the
property so allotbed. 1f such property is not so set apart, then
the alienee would be entitied to recover that property which was
allotted to his vendor for his share, though it may not be the
property that was alienated in his favour. ‘I’he property allotted
will take the place of the property which has been alienated
to him so far as he is concerned.

This law bas been vepeatedly laid down in various cases by
the other High Court also. See Hein Chunder Ghose v. Thako
Moni Debi(3), Amolak Ram v. Uhandan Singh(4), Narayon bin
Babaji v. Nathaji Durgeji(5), Pandurang v. Bhaskar(6) and
Udaram v. Ranu (7). This, of course, is inconsistent with the
view that the alienee acquires any interest in any specific property.
The co-parcener who alienated has himself no such interest.
It is difficult to see, therefore, how the alienee could acquire
such an interest. _

For the same reasons, it has been held by this Court that an
alienee cannot sue for partition and allotment to him of his share
of the property alienated [see Venkatarame v. Meera Labai(8)]

(1) (1912) 23 M.LJ, 64 at p.70.  (3) (1913) LLR., 35 Mad., 47 (F.B).

(3) (1593) LL.K., 20 Calo, 533, (4) (1902) LL.R., 24 AlL, 483,
(6) (1804) L.L.R., 28 Bom., 201, {6) (1874) 11 B.IL.C.R., 72.

(7) (1874) 11 B.A.C.R., 76. (8) (1890) LLutk., 18 Mad, 275,
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and Palani Konan v. Masakonan(l). This again is inconsistent
with the view that a purchaser becomesa tenant in common with
the others in the specific property alienated to him. They have
not been overrvuled or dissented from and sre inconsistent with
the cases above cited relied upon by the appellants.

In Deendyal Lal v.Jugdeep Narain Singh(2), a suit was
brought by a son to recover the property sold in execution of a
decree against his father. The Suabordinate Judge passed a
decree for a moiety of the family property claimed. That decree
wag reversed by the Appellate Court which dismissed the suit.
The High Court, however, gave the plaintiff possession of the
whole of the property, not merely the plaintiff’s share. In appeal
before the Privy Council, their Lordships laid down the position
of a purchaser in the following words: “ It seems to their Lord-~
ships that the same principle may and ought to he applied to
shares in a joint and undivided Hindu estate; and that it may
be so applied without unduly interfering with the peculiar
status and right of the co-parceners in such an estate, ¢f the right
of the purchaser at the execution sale be limited to that of compel-
léng the partition, which his debtor might have compelled, had he
been so minded, before the alienation of his share took place.”” In
accordance with such declaration, they held that the decree
which awarded possession of the joint family property was right,
but they added a declaration that the purchaser was entitled
‘to take proceedings to have his alienor’s share and interest
agcertained by partition; this was the principle which was
subsequently acted upon by their Lordships.

In Swuraj Bunsi Koer v. Sheo Persad Singh(8), their Loxd-
ships passed a decree confirming co-parceners in their possession
of the joint family property including the share of the alienor
subject to snch proceedings as the alienee might take to
ascertain the share that he obtained by means of»jpartitioﬁ. The
decree assumed that till such partition the alienee did nof
acquire any right to possession. Suraj Bunsi Koer v. Sheo
Persad Singh(3). In the judgment of the Privy Council in °
Hardi Narain Sehu v. Buder Perkash Misser(4), their Lord-

ships decided that in similar cases where the alience has got
=%

(1) (1897) LL.R., 20 Mad., 243. (2) (1877) 4 LA., 247.
(3) (1880) LL.R., 5 Calu,, 148 (P.0.).
(4) (1884) LL.R., 10 Cale., 626 (P.C.).
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where the alienee has got possession of the property he should be
turned out of possession of the whole of the property and that
the other co-parceners should recover possession of the same
subject to a declaration that the alicuee is entitled to demand a
pavbition of the share of the alisnor.

These decisions negative any right of the alienee to possession
and his status as & tenant in common although he might have
obtained possession of the property in execution of a decree
a.ga.inst one Of the co-parceners.

So far as Madras is concerned theve is no distinetion in this
respect between the rights of a purchaser in execution of a
decree and by private slienation ; and in Ramlishore Kedernath
v. Jainarayan Ramarachhpal(l), which is a recent case of private
alienation, the Judicial Committee pointed out that the members
of a family who were not bound by the alienation weve entitled
to recover possession of the entire property as they were entitled
to it as joint family property and desired to enjoy it as such.

They also pointed out that in a suit for such possession it may be
open to the Court to make the whole or any part of the relief
granted to them conditional on their assenting to a partition, so
far as regards the alienor’s interest in the estate, so as to give
effect to any right whick the alienee may be entitled to, claiming
through the alienor. The two Madras cases above referred to
ag well as these Privy Council decisions do not seem to have been
considered by the learned judges in arriving at the coneclusion
that the alienee hecomes a tenant in common of the portion of
the joint family property alienated. 'The decisions of the other
High Courts cited by Krisavaswami Avvag, J., if opposed to these
decisions cannot he followed nor has the decision of the Full
Bench in Chinnu  Pillai v. Kalimuthu Chetti(2) anything to do
with the case. Lt ouly determined the time for ascertaining the
alienating co-parcener’s share which passed to the parchaser. I
am accordingly unable to follow the decisions relied upon by the
appellants. ‘

The other question is whether the interest of the third
defendant has beeun lost by prescription. 1t is found that he
became an outeaste in 1891, It is also found that he was driven
out of the fumily aund that he did not enjoy the family properties.

(1) (1918) 14 M.L.T., 163 (F.B.), (2) (1912) LL.R., 35 Mad., 47 (F.B.).
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This is clearly exclusion, and as twelve years have elapsed since
the date of exclusion, it appears to me that he had lost all his
interest in the joint family propevty and that therefore the plain-
tiff did not acquire any interest under lixhibit A. The decres
of the Subordinate Judge must for this reasou be reversed and
that of the District Munsif vestored with costs in this and the
Lower Appellate Court.

Baxewprr, J.—I have had the advantage of reading the
judgment which my learned brother has just delivered and I
entirely concur therein ; sinee, however, we are differing from
learned Judges of this Counrt for whose opinion I have the
highest respect, I think that I should also state my reasons.

The bigtorical development of the law relating to the property
of a joint Hindu family whereby a mewmber of the family has
obtained a power of disposing of his interest in the joint property
is well deseribed by Mv. Mayne in his book on Hindu Law
(paragraphs 353 to 860), and he shows that this power is
contrary to the theory of the ancient Mitakshara law and is due
to modern ideas and is the creature of judicial decisions.

It is clear that an ordinary member of a family cannot convey
to his alienee a larger interest in the joint property than he
himself possesses, and it is desivable to consider shortly the
nature of that intevest. It is not strictly comparuble to any
interest under any other branch of the law of property or of
contract, still less can it be compared to joint tenancy or tenaney
in common under the Jaw of England. In Appovier v. Rama
Subba Aiyan(l), Lorp WrsrBERY states that *“according to the
trne notion of an undivided family in Hindu law, no individual
member of that family, whilst it remains nndivided, can predicate
of the joint and undivided property, that he, that particular
individunal, has n certain definite share” ; and, when lie speaks of
the severance of a joint tenaucy aud its conversion into a tenancy
in common, he is careful to point oub that he uses the langnage
of the English law merely by way of illustration. With all
respect, I think that the learned Judges from whowm we are differ-
ing by using these terms have imported from the Knglish law
some of the ideas which they connote.

If, in order to describe the development of this branch of
law, it be permissible to compare it with another branch of law,

(1) (1866) 11 M.LA., 75,
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I would prefer to use the law of partnership rather than the ynsavs
English law of property, in the same manner in which it was used (>
by their Lovdships of the Privy Conneil m Deendyal Lal v. — ——
Jugdeep Narain Singh(1). A member of a joint family cannot, BAREWELE, J-
any 1ore than a partner, introdnce o stranger intothe community ;
he cannot for his own berefit alienate or deliver to a stranger a
particular portion of the common property, and he cannot obtain
his share of that property without winding up the concern ; and
his interest is, thervefore, a right to a share of the general assets
after the commion liabilities have been discharged, and not a right
to a sharve of any specific properiy of the family., It has
accordingly been frequently held that his remedy is a suit for the
partition of the whele of the tamily property. and not of specific
property, as is pointed out by Suxpara Avvar, J., in Nora-
yanaswami Naidu Gare v, Lirumale Setti Subbayyo(2).

I must respectinlly dissent from the dicta of the same learned
Judge in Subba Row v. Auanthanarayane diyar(d), and of
Krisanaswant Avyag, J,, in Ibwramsa Rowthan v. Theruvenkato-
sami Noick(4), that the question whether a suit for general
ar for partial partition will lie is “ one relating to processual law
and musb be decided not according to any rule of Hindu Law
but according to the principles of civil procedure.”” A suit for
an account of the property of an undivided family and an
enquiry as to its liabilities, that is for general partitionm, is
necessitated by the nature of the intevests of the plaintiff and
his co-parceners; the circumstances of a particular case may
enable this procedure to be dispensed with, but the general
rule remains that each co-parcener may ask that it should be
followed. It hasbeen clearly laid down by their Liordships of
the Privy Council that the purchaser of the interest of a co-shaver
in a joint family estate under a sale in execution of a decres, or
under a voluntary sale in the Madras Presidency, stands in the
shoes of the co-sharer, and acquires the right as against the
other co-sharers to compel a partition [Deendyal Lal v. Jugdeep
Naratn Singh(1)]; the interest which is purchased is not the share
at that time in the property, but is the right which the alienor
would have to a partition, and what would come to him upon the
partition being made; Hardi Narain Sahu v. Ruder Perkash

(1) (1877) 4 TA,, 247 at p. 255.  (2) (1913) 24 M.LJ., 79 at p. 80.
(3) (1912) 28 M.LJ., G4 at p. 70. (4),(1911) LL.R., 34 Mad., 269 at; p. 270,
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Misser(1). “The law as established in Madras and Bombay has
been one of gradual growth, founded upon the equity which a
purchaser for value has to be allowed to stand in his vendor’s
shoes, and to work ont his rights by means of a partition.”
Suraj Bunsi Koer v. Sheo Persad Singh(2). It has been held that
this right is not determined by the death of the alienor before
partition (ibid.), and that the quantum of interest transferred
mast be taken as that of the alienor at the date of the assign-
ment—Chinnu Pillas v. Kalimuthu Chelti(8); but there appears to
be no reason why the transferor should not by appropriate words
convey all such rights as he may possess, whether vested or
contingent upon the death of amother co-parcener in the
transferor’s lifetime ; and the transferor obviously cannot prevent
his share from being diminished by reason of the birth of a
collateral co-sharcr, or by legitimate payments or alienations by
the manager of the family. In accordance with these authorities
it has been held that a purchaser of the interest of a co-parcener
must sue for a general partition of the entire family property ;
Tburamsa Rowthan v. Theruwvenkatasami Natck{4).

Since the tramsferee only aequires an equity to compel a
partition he has only a right in personam and not a vight in rem,
and the fransferor remains a member of the family and retains
all the rights which attach to membership, including the right
to an increased share upon the denth of another co-parcener,
An alienation by a co-parcener of a particular item of the family
property, or of a specific share in such av item, differs in some
respects from an alienation of the whole or a fraction of the
interest of the ftransferor in the general assets of the family.
Since a member of a joint family has no right to a specific share
of any particular property of that family, an assignment by him
of such a share to a stranger conveys no interest whatever to
the transferee; if, however, the grantor shounld subsequently
become entitled to the property included in the grant, then on o
well settled principle of equity which is embodied in seection 43
of the Transfer of Property Act, 1882, he cannot deny the title
of the transferee and is bound o make the grant e]‘fect-ual. The
Courts have in this case also recognized the right of the transferee

(1) (1884) LL.R., 10 Oale., 626 (P.C.). (2) (1380) L.L.R., 5 Calo., 166,
(3) (1912) LL.R., 25 Mad, 47 (F.B.). (4) (1911) LL.R., 34 Mad., 269 at p. 274,
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to stand in the shoes of the transferor aud to enforce his equily Mixsava
by means of a suit for the general partition of the entire family o =
property, and in order to do equity as between the transferor — —
and sransferee will endeavonr to marshall the property in such a BamewesL. T
way as, if possible, to give effect to the alienation; but this is in
order to avoid a fraud upon the transferee, and this procedure
will not be adopted to the prajudice of the other co-parceners.

In the present case the first defendant and his four sons in 1891
formed o joint fawily, and as such owned ancestral immoveable
property. DBy asale-deed, duted 106k December 1891 (Exhibit I),
the third defendant, one of the sons, conveyed one-fifth share
of specified ancestral immoveable property sitnate in Appayam-
patti village to one Govindan Chetty ; and by a sale-deed, dated
9th December 1394 (Exhibit III), the latter conveyed the same
parcels to the first defendunt. In pauragraph 5 of his written
statement the {ivst defendant stated that he made this purchase
in order to avoid nuneccessary litigation, and, since thers is no
allegation that the purchase monies were his self-acquisition, it
may be presumed that the purchase was for the benefit of the
family, and the effect of the conveyance Exhibit I1L was to
extinguish the claim of Govindan Chetty under Ixhibit I. Even
it the deed Exhibit III conld be construned as an assignment to
the first defendant of Govindan Chetty’s right in personam against
the third defendant, it would merely give to the first defendant
an equity against the latter which he could enforce npon a
partition of the family property. In either view and in accord-
ance with the principle above enunciated the third defendant
remained a member of the fawily. About the year 1900, the
first defendant succeeded by inheritance to ancestral property
which had been taken by his brother upon a partition made
sometime prior to 1891; and two of his sons died between the
years 1891 and 1904, The third defendant them, as a member
of the family, became entitled to an increased share both in the
property situate in Appayampatti village and in property situate
in Poojaripatti village.

By a sale-deed, dated 31st August 1904 (Exhibit A), the third
defendant conveyed a half share of specified immoveable prop-
erties in both these villages to fourth and fifth defendants, who,
by a sale-deed, dated 8rd December 1905 (Exhibit B), conveyed
the same parcels to the plaintiff, who is a divided brother of the
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first defendant. By a sale-deed, dated 12th November 1904
(Exhibit C), the socond defendant conveyed certain shares in
specified immoveable property in the same villages to one
Muthusami Chetty.

By his plaint, the plaintiff claimed as assiguee from the third
defendans, nnder the deeds Hxhibits A and B, that these
properties should be divided and one-third share should be
allotted to him, By their written statement the first and second
defendants pleaded, inter alia, that the third defendant had heen
outoasted and excluded from the family for more than 12 years
prior to the suit, and that his right to a share became
extinguished by the sale under ixhibit T; and also that certain
liabilities of the family should be provided for before any partition
could be made. ‘

I think that the plaintiff might have maintained a suit for
partition, as assignee of the interest of the third defendant in
the properties comprised in the sale-deeds (Hxhibits A and B);
but that his proper remedy was by suit for goneral partition of
the family properties, and that when an issue was raised by the
District Munsif as to the frame of the suit, he shonld have
applied for amendment of his plaint accordingly, and fhat the
suit might have been dismissed upon this ground [see Subba
Row v. Ananthanarayana Aiyar(1l)].

1 agree with my learned brother that the plaintiff’s suit also
fails on the ground that the third defendant’s rights had been lost
by prescription, and with the decree proposed by him.

(1) (1912) 28 M.L.J., 64 at p. 0.




