
APPELLATE CIYIL.

Before Mr. Justice Sanlcamn Na.ir and Hr. Ju&iice Balcewell.
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J913 JilANJATA MTJDALI and  an o th er  ( D ependants

3inber 20 
and 

December 5.

IToTember 20 NoS. I AND 2 ) , APPELLANTS,
and

V.

S H A N M U G A  M U D A L I  and  seven  others ( P l a in t iff  and  

D efendants N os. 3 to 9 ) , R espondents /̂ ‘

Hindu Law— Joint family co-'parcenaty— Purchase from a co-i^arccner—£t^ f/fect on 
family co-pa.rcenary— Alienee, not a tenant in common— On& memher becoming 
outcaste, excluded from family— Limitation Act {IX oj 1908), ariS. l-iS.

When a co-parcener alienates Ids shjire in certain ppecificj family property the 
alienee does not acqxiiro any interest :hi tViat propevty but only an equity to 
enforce Isis riglits in a Bnib for partition and to have the property alienated set 
apart for the alienor’s share if possible,

Usm Chunder Ohose v. Thaho Moni Dehi (1893) 20 Calc., 533, Amolak
Ram V. Chandan Singh (1902) I.L.E., 24 All., 483, A’arayan hin Ilabaji t .  
NathajiBurgaji (1904') I.'L-Bi., 28 Bom., 201, Pandumng Bliaskar (1S74) 11 
Bom. H.G.ll., 72 and Udaram. r. Barm (1874) 11 Bom. H.C.U., 76, approved.

The alienee cannot therefore sne for partition and allotment to him of his 
share of the property alienated.

VenTtaiarama v. Ileera La.lai (1890) I.L .E ., IS Mad., 275, JPalani Xonan v. 
Masalconan (1897) LL.R., 20 Mad., 243, and Bâ nJcisJiore Kedurnailk v. Jainarayan 
EamarachJipnl (1913) 14 M.L.T., 163, referred to.

Such an alienee has no right to possession and no status as a tenaat in 
common although hemig-hthayc obtained possession of the property in execution 
of the decree against one of the oo-parceners

Deendyal Lai r. Jugdeey Nardin Singh (1877) 4 I.A., 247, Suraj B%nsi 
Koer M. Shoo Persad Singh (18S0) I.L.R., 5 Calc,, 148 (P.G.), Eardi Narain Sahu 
T, Budsr Perhash Misser flSS-i) I.L.U,, 10 Calo., 626, followed.

When a co-parcener becajne anoutcaste and was driven out of the family, 
and did not enjoy family property for over hvolve years, it amounted to es- 
olu.sioE and the right to recover his sliare is barred;

Per Bakewell, J.— The transferee only acquires an equity and it is only 
a right in personam and not a right in rem and the tranisforor remains a member 
of th.  ̂ co-parcenary until partition is effected.

The question whether a general or partinJ partition will lie is nob oiio relating 
to the law of procedure but must be decided according to the principles of 
Hindu Law.

Sulba Row V . Ananlhan&rayana Aiyar (19)2) 23 M.L.J., 64 at p, 70 and 
Ibaramsa Rowthan v. Theruvenlcatasami Naicl, (1911) I.L.R., 84 Mad. 289 at 
p, 270, dissented from.

* Second Appear Ilfo. 151 of 1911.



A purehasei- of the interest of a oo-parcener must sue for a general partition Mawjaya

of the entire family proj^erfey. Shanmttqa

Iburamsa Eowthan v. Theruvenkatasami Naich (l9 ll) I.L .E,, 34 Mad,, 2G9 at 
p. 274, applied.

When such pvircliaser fails to apply for amendment of his piaiiifc after an 
issue is raised questioiiiny the frame of the suit, his suit is liable to be dismissed.

Subha Rovj v. A?ianlJianarayana Aiijar (1912) 2:3 at p. 50,
referred to.

S econd A ppeal against the decree of S. E am asw am i A y t a n g a r , 

the Subordinate Judge of Madura, East; in Appeal N o, 742 of 
1909; preferred against the decree of E.. A n n asw am i A y y a e , 

the District Mmisif of Dindigul, in Original Suit N o, 642 of 
1906.

The plaintiff and the first defendant are the only surviving 
brothers of a family of sis brothers who became diyided prior to 
1891. The second and third defendants are respectively the 
sons of the first defendant by his junior aud senior wives.
Each of them had a full brother who died some time between 
1891 and 1904. The suit properties formed the ancestral prop
erty of the !iix brothers originally. After family partition, 
which took place prior to 1891, the iirst defendant and his four 
sons formed a Hindu joint family and as such owned ancestral 
immoveable property.

By a sale-deedj dated 10th December 1891 (Exhibit I ) , the 
third defendant^ one of the sons of the first defendant^ conveyed 
one-fifth share of certain specifi.ed ancestral immoveable property 
situate in Appayampatti village to one Govindan C betty ; and 
by a sale-dead, dated 9th December 1894 (Exhibit III ), the latter 
conveyed the same parcels to the first defendant. About the 
year 1900, the first defendant succeeded by inheritance to 
ancestral property which had been taken by his brother nnder 
the partition made prior to 1891.

By a sale-deed, dated 31st August 1904 (Exhibit A)^ the third 
defendant conveyed a half-share of certain specified immoveable 
properties in Appayampatti and another village to the defendants 
Nos. 4 and 5, who^ by a sale-deed, dated 3rd December 1905 
(Exhibit B); conveyed the same parcels to the plaintiff, a divided 
brother of tlie first defendant. By a sale-deed^ dated 12fch 
November 1904 (Exhibit C), the second defendant conveyed 
certain shares in specified immoveable, property in the same 
viilsbges to one Muthusami Ohetty.
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M a k j a t a  In Ms plaint, tiie plaintiff claimed as assignee from tlie
Shanmug-v defendant^ under, the deeds (Bxliibits A and B), that these

properties should be divided and one-third share should be 
allotted to him. By their written statement the defendants 
Nos. 1 and 2 pleaded, inie?' alia, that the third defendant had 
iDeen outcasted and excluded from tlie family for more tlian 
twelve years prioi’ to the suit, and that hia right to a share 
became extingnislied by the sale under Exhibit I, and also that 
certain liabilities of the family should be provided for before any- 
partition could be made.

The Court of First Instance dismissed the suit and the Lower 
Appellate Ooart allowed the 2/15 share of the properties.

The first and second defendants preferred this second appeal.
M- K. Narayanswami A-yijar and K. B, Banganatha Ayyar 

for the appellants.
T. 11. Ramachmdra x4.yyar and T. II. Ki'ishnaswami Ayyar 

for the respondents.
Sis-K̂ HAN Sank A RAN NaiE; J.— The third defendant, a member of a 

N 'aib, J , family; conveyed Ills one-hith share in certain p in t
family properties in 1891 by Bshibit I. That interest has now 
vested in the first defendant, his father. Two of his brothers 
died, and in 1904 the third defendant again transferred all his 
interest by Exhibit A. At "that time, on the footing- that he was 
a co-parcener, his interest amounted to one-third. The plaintiff 
has acquired the rights conveyed by Exhibit A  and he now  
seeks to reeoTer possession.

The Subordinate Judge has held that the plaintiff is entitled 
to a two-fifteenths share of the properties, that is the difference 
between one-third and one-fifth; and this is an appeal against 
that decision.

The first qu estion  th at is  a rg u e d  b e fo r e  ua is  th a t  b y  th e  

tra n sfe r  in  1894 th e jo in t  te n a n c y  was put an e n d  to and th e  

th ird  d e fe n d a n t 's  first a lien ee  becam e a  ten an t in. c o m m o n  with 
the o th e r  oo -p aroen ers  so  fa r  as th e p r o p e rty  a lie n a te d  was con- 
eerned  and th at th e re fo re  b y  th e  d ea th  o f  the other c o -p a r c e n e r s  

no in terest a ccru ed  to  h im  b y  s u rv iv o rs h ip ; an d  f o r  th is  th e  

decisioBS o f  B enbon  akd M i l l e r ,  JJ., in Srinivam Sundara 
Thathacliariar v. Krishnasaimiy Iyengar {I) and of Benson and
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SuNDAEA AyyaEj JJ., in Subha liovj v. Anmitlmnarayam AiyarQ.), MÂ vAYA 
are relied upon. Tiiese jiidgmeiits follow the opinion of Kbishna- 
swAMi A yyak , J,, in Gliinnu Plllai v. Kalimutlm Ghetti(2). „ ̂ Sankaran

It is arp’ned before us that these decisions are not so all d and Waiii, j ,O
that the alienation of a co-parcener’ s interest in a portion of a 
joint family property does not make the alienee a tenant in 
common with the other co-parceners in the property so alienated.
Qn principle it is diffioiilt to support the proposition.

W hen a co-parcener alienates his share in certain specific 
family property, the alienee does not acqaire any interest in that 
property. He can onl^' enforce his rights in a suit for partition.
In  dividing the family properties the Court ’willj no doubt, set 
apart for the alienating co-parcener’s share the property alien
ated if that can be done without any injastice to the other co- 
parceners, and sachproperty^ if it is so set aparfĉ  may be given to 
the alienee as the transferee o f such co-parcener. Bub this is only 
an equity and the alienee is not;, as of right, entitled to have the 
property so allotted. If such propercy is not so set; apart, then 
the alienee would be entitled to recover that property which was 
allotted to his vendor for his share, though it may not be the 
property that was alienated in his favour. The property allotted 
will take the place of the property which has been alienated 
to him so far as he is concerned.

This law has been repeatedly laid down in various cases by 
the other H igh Court also. See Hem Ghunder Ghose v. Thako 
Moni Debi(3)j Amolak Earn v. Ohandan Singh{4)^ Narayaa bin 
Bahaji v. Nathaji Durgaji{o), Fandurang v. B]iaska,r(6) and 
Udaram v. Ranu (7). This^ of course, is inconsistent with the 
view that the alienee acquires any interest in any specific property.
The co-parcener who alienated has himself no such interest.
I t  is difficult to see, therefore, how the alienee could acquire 
snch an interest.

Por the same reasons,, it has been held b j  this Court that an 
alienee cannot sue for partition and allotment to him of his share 
of the property alienated [see Venhatarama v. Meera Lahai{S)]

tOL. x s x v t ii .j  IvlA'DBAS SBUIEg, 687

(1) (1912) 23 M ,L ,J.,6i at p. 70. (3) (1012) I.L.B., 35 Mad., 47 (F.B.).
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M a n j a y a

V,
Shanmuga.

San kaban  
Naib, J.

and Palani Konan v. MasaJcorian(l). This again is inconsistent 
w itl the 'view tliat a purclmser becomes a tenant in common with 
tlie others in the specific property alienated to him. They have 
not been overruled or dissented from and are inconsistent with 
the cases ahove cited relied npon by the appellants.

lu Deendyal Lai v. Jugdeep Narain 8kigh{2), a suit was 
brought by a son feo recover the property sold in execution of a 
decree against his father. The Subordinate Judge passed a 
decree for a moiety of the family property claimed. That decree 
was reversed by the Appellate Court which dismissed i3he suit. 
The High Gou.rtj however^ gave the plaintiff possession of the 
whole of the propertyj not merely the plaintiff’s share. In appeal 
before the Privy Council; their Lordships laid down the position 
o f a purchaser in the following words ; It seems to their Lord
ships that the same principle may and ought to be applied to 
shares in a joint and undivided Hindu estate i and that it may 
be so applied without unduly interfering with the peculiar 
status and right of the co-parceners in such an estate, i f  the right 
of the 'purchaser at the execution sale he limited to that o f  compel
ling the partition, which Ms deltor might have compelled, had he 
been so minded^ hefore the alienation o f his share tooh ^lace,’  ̂ In 
accordance with such declaration, they held that the decree 
which awarded possession of the joint family property was rig-htj 
but they added a declaration that the purchaser was entitled 
to take proceedings to lî ave his alienor’s share and interes t 
ascertained by partition 3 this was the principle which was 
subsequently acted upon by their Lordships.

In Suraj Bunsi Koer v. 8heo Per sad 8ingh(S), their Lord
ships passed a decree confirming co-parceners in their possession 
of the joint family property inoluding- the share of the alienor 
subject to such proceedings as the alienee might take to 
ascertain the share that he obtained by means of ̂ 'partition. The 
decree assumed that till such partition the alienee did not 
acquire any right to possession. Suraj Bwisi Koer v. 8heo 
Fersad 8ingh{d). In the judgment of the Privy Council in 
Eardi Narain Sahu v. Ruder PerJmsh Misse?-(4i), their Lord
ships decided that in similar cases where lihe alienee has got

(1) (1897) I.L.E., 20 Mad., 243. (2) (1877) 4 I.A ., 247.
(3) (1880) 6 Oalt!,, 14S (P.O.).
(4) (1884) 10 Calc., 626 (P.O.).



where tlie alienee'lias got possession of the property Be should be Manjaya 
turned out of possession of tlie whole o f the property and that n̂mcga
the other co-parceners should recover possession of the same  ̂ -----
subject to  a dechi.ration that the alieuee is entitled to demand a Naih,
partition o f  th e  share of th e  alienor.

These decisions negative any right of the alienee to possession 
and his status as a tenant in conimon although he might have 
obtained possession of the property in execution of a decree 
against one of the co-parceners.

So far as Madras is concerned there is no distinction in this 
respect between the rights of a purchaser in execution o f a 
decree and by private alienation ; and in Bamkishors Kedernath 
V. Jainarayan Bamarachh'pal{l), which is a recent case o f private 
alienation, the Judicial Committee pointed out that the members 
of a family who were not bound by the alienation were entitled 
to recover possession of the entire property as they were entitled 
to it as joint family property and desired to enjoy it as such.
They also pointed out that in a suit for such possession ifc may be 
open to the Court to mate the whole or any part of the relief 
granted to them conditional on their assenting to a partition, so 
far as regards the alienor^s interest in the estate, so as to give 
effect to any right which the alienee may be entitled to, claiming 
throuMi the alienor. The two Madras cases above referred to 
as well as these Privy Couacil decisions do not seem to have been 
considered by the learned judges in arriving at the conclusion 
that the alienee becomes a tenant in common of the portion o f 
the Joint family property alienated. The decisions o f the other 
H igh Courts cited by K e is h n a s w a m i  A y y a e , J., if opposed to these 
decisions cannot be followed nor has the decision o f the Full 
Bench in Ghinnu Filial v. Kalimuthuu G}ieUl{2) anything to do 
with the case. It only determined the time for ascertaining the 
alienating co-parcener’s share which passed t'o the purchaser. I  
am accordingly unable to follow the decisions relied upon by the 
appellants.

The other question is whether the interest of the third 
defendant has been lost by prescription, It  is found that he 
became an outcaste in 1891. It is also found that he was driven 
out o f the family and that he did not enjoy the family properties.
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M a n j a t a  Tliis is clearly exclusion^ and as twelve years have elapsed since
S h a n m u g a  date of exclusion, it appears to me tliat lie had lost all his
 ̂  ̂ interesfc in the joint family propevby and that therefore the plain-
Fair, J. tiff did not acquire any interest under Exhibit A. The decree 

of the Subordinate Judge must for this reason be reversed and 
that of the District Munsif restored with costs in this and the 
Lower Appellate Court.

Bakewell, j . Bakewell, J.— I have had the advantage of reading the 
judgment which my learned brother has just delivered and I  
entirely concur therein ; since^ however^ we are differing from 
learned Judges of this Court for whose opinion I have the 
highest respectj I think that I should also state my reasons.

The liistorical development of the law relating to the property 
of a joint Hindu family whereby a nietnber of the family has 
obtained a power of disposing' of his interest in the joint property 
is well described by Mr. Mayne in his book on Hindu Law 
(paragraphs 353 to 360)^ and he shows that this pov^er is 
contrary to the theory of the ancient Mifcakshara law and is due 
to modern ideas and is the creature o f judicial decisions.

It is clear that an ordinary member of a family cannot convey 
to his alienee a larger interest in the joint property than he 
himself possesses, and it is desirable to consider shortly the 
nature of that interest. It is not strictly comparable to any 
interest under any other branch of the law of property or of 
contract^ still less can it be compared to joint tenancy or tenancy 
ill common under the law of England. In A:p])ovier v. Rama 
Sulla A i y a n { l ) ,  L oed  W e s t b e e y  states that according to the 
true notion of an undivided family in Hindu law  ̂ no individual 
mem ber of that family; whilst it remains undivided, can predicate 
of the joint and undivided propertyj that he, that particular 
individual, has a certain definite share ”  ; and, when he speaks of 
the severance of a joint tenancy and its conversion into a tenancy 
in common, he is careful to point out that he uses the language 
ol: the English law merely by ^vay oF illustration. W ith all 
respect, I  think that the learned Judges from whom we are differ
ing by using these terms have imported From the English law 
some o f the ideas which they connote.

If, in order to describe the development of this branch of 
law, it be permissible to compare it with another branch of law,
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I  would prefer to use the law of partnersliip ratlier tliaii tlie 
Eng-lisli law oi properfcr^ in tlie same manner in wliich it was used
by tlieir Loi-dships of the Privy Conncil in DeeoidyaX Lai v. -----
Jugdee/p Narain 8ingh{l). A  niember of a joint family cannot^ ' ' ' 
auy more tliaii a partner^ infcroclnce a stranger into the comiaunity • 
he cannot for his own benefit alienate or deliver to a stranger a 
particular portion of the common pTOperty^ and he cannot obtain 
his share of tliat property without winding tip the coTicern ; and 
his interest is. therefore, a right to a share of the general assets 
after the eominon liabilities have been discharged, and not a right 
to a share of any specific property of the family. It  has 
accordingly been frequently lield that ]iis remedy is a suit for the 
partition of the whole of the family propwty. and not of specific 
property, as is pointed ont by Sundaea Ayyar, J., in Nara- 
yanasIVami Naidu Gam \\ Tirwnala Settl Suhhayija{2).

I  must respectfully dissent from the dicta of the same learned 
Judge in Subba Row v. Ananthanaraymia Aiyar[Z), and o f 
Keishuaswami A ytae, J., in Iburamsci Moivtlian v. Theruveriliota- 
sarni Naick{i)^ that the question, whether a suit for general 
or for partial partition will lie is “  oue relating to prooessnal law 
and must be decided not according to any rule o f Hindu Law 
but according to the principles of civil procedure.^’ A suit for 
an account of the property of an undivided family and an 
enquiry as to its liabilities, that is for general partition, is 
necessitated by  the nature of the interests of the plaintiff and 
his cO“parceners ; the circumstances o f a particular case may 
enable this procedure to be dispensed with, but the general 
rule remains that each co-parcener may ast that it should be 
followed. It has been clearly laid down by their Lordships of 
the Privy Council that the purchaser of the interest of a co-sharer 
in a joint family estate under a sale in execution of a decree, or 
under a voluntary sale in the Madras Presidencyj stands in the 
shoes of the co-sharer, and acquires the right as against the 
other 00-sharers to compel a partition [Deendyal Lai v. Jug deep 
Narain Singh{l)']; the interest which is purchased is not the share 
at that time in the property, but is the right which the alienor 
would have to a partition, and what would come to him upon the 
partition being made ; Rardi Narain 8ahu  v. Euder PerJeash

(1) (1877) 4 I.A ., 247 at p. 255. (2) (191S) 24M .L.J., 79 afc p. 80.
(3) (1912) 23 64 at p. 70. (4);(1911) I.L.R., 34 Mad., 269 afc p. 270,
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Manjaya 3Iis8er{l]. The law as established in Madras and Bombay lias
Shanmuga been one of gradual growth^ founded upon tlie equity wliich a

-----  purcliaser for value has to be allowed to stand in Ms Yendor^a
' shoesj and to -work oat his rights by  means of a partition,’’’ 
S'wraj Bunsi Koer v. Slieo Persad Singh{2). It  has been held that 
this right is not determined by the death of the alienor before 
partition {ihid.)^ and that the qnanlum of interest transferred 
must be taken as that of the alienor at the date of the assign* 
ment— Ghinnn Filial v. Kalimuthu GheitKS); but there appears to 
be no reason why the transferor should not by appropriate words 
convey all such rights as he may possess, whether vested or 
contingent upon the death of another co-paresuer in the 
transferor’s lifetim e; and the transferor obviously cannot prevent 
his share from being diminished by reason of the birth o f a 
collateral co-sharer, or by legitimate payments or alienations by 
the manager of the family. In accordance with these authorities 
it has been held that a purchaser of the interest of a co-parcener 
must sue for a general partition of the entire family property ; 
Ihuramsa Boivthan v. TJiemvenhcitasami Naick{4.).

Since the transferee only acquires an. equity to compel a 
partition lie has only a right ifi fersonavi aud not a right inrem , 
and the transferor remains a member o f the family and retains 
all the rights which attach, to membership, including the right 
to an increased share upon the death of another co-parcener. 
An alienation by a co-parcener of a particular item of the family 
property^, or of a specific share in such a.u item, differs in some 
respects from an alienation of the whole or a fraction of the 
interest of tlie transferor in the general assets of the family. 
Since a member of a joint family has no right to a specitic sha.re 
of any particular property of that family^ an assignment by him 
of such a share to a stranger conveys no interest whatever to 
the transferee; if, however, the grantor should subsequently 
become entitled to the property included in the grant, then on a 
well settled principle of equity which is embodied in section 43 
o f the Transfer of Property Act, 1882, he cannot deny the title 
of the transferee and is bound to make the grant eifectual. The 
Courts have in this case also recognized the right of the transferee

(1) (1884) I.L .a ,, 10 Oalc.. 626 (P.O.). (2) (ISSO) I.L.R., 5 Calo., 166.
(3) (1912) I.L .E ., £5 Mad., 47 (F.B,). (4) (1911) I.L.R., S4 Mad., 269 at p. 274.
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to stand in the slioes of the transferor and to enforce liis equity makjata 
by means of a suit; for the general partition of the entire family
property^ and in order to do equity as between the transferor ------
and transferee will endeavonr to marshall the property in such a 
way as, if possible^ to give effect to the alienation; but this is in 
order to avoid a fraud npon the transferee, and this procedure 
will not be adopted to the prejudice of the other oo-parceners.

In the present case the first defendant and Lis four sons in 1891 
formed a joint faiuily^ and as such owned ancestral immoveable 
property. By a sale-deed, dated 10th December i891 (Exhibit I), 
the third defendant, one of the sons, conveyed one-fifth share 
of specified ancestral immoveable property situate in i^ppayam- 
patti village to one G ovindan Ohetfcy ; and by a sale-deed, dated 
9th December 1S94 (Exhibit III)» the latter conveyed the same 
parcels to the first defendant. In paragraph 5 of hia written 
statement the first defendant stated that he made this purchase 
in order to avoid uunecessary litigation, and, since there is no 
allegation that the purchase monies were his self-acquisition, it 
may be presumed that the purchase was for the benefit o f the 
family, and the effect of the conveyance Exhibit III  was to 
extinguish the claim of Govindan Chatty under Exhibit I. Even 
if the deed Exhibit III could be construed as an assignment to 
the first defendant of G-ovindan Chatty's right in personam against 
the third defendant, it would merely give to the first defendant 
an equity against the latter which he could enforce upon a 
partition of the family property. In either view and in accord
ance with the principle above enunciated the third defendant 
remained a member of the family. About the year 1900, the 
first defendant succeeded by  inheritance to ancestral property 
which had been taken by his brother upon a partition made 
sometime prior to 1891; and two of his sons died between the 
years 1891 and 1904. The third defendant then, as a member 
of the family, became entitled to an increased share both in the 
property situate in Appayampatti village and iu propei’ty situate 
in Poojaripatti village.

By a sale-deed, dated 31st August 1904 (Exhibit A), the third 
defendant conveyed a half share of specified immoveable prop
erties in both these villages to fourth and fifth defendants, who, 
by  a sale-deed, dated 3rd December 1905 (Exhibit B), conveyed 
the same parcels to the plaintiif, who is a divided brother of the
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Man.taya first defendant;. B y  a sale-deed, dated 12tli N'ovamlDer 1 9 04  

SfiANMUG.A. (E xh ib it C ), tlie second defendaiit conveyed certain sliares in

— * specified immoveable property in the same villages to one 
BaK EWELL, J.  ̂ ,

Mathnsami (Jlietty.
By liis plaint; the plaintiff claimed as assignee from tlie third 

defendant, under the deeds Exhibits A and B, that these 
properties should be divided and one-third sliare should be 
allotted to him« By their written statement the first and second 
defendants pleaded, inter alia, that the third defendant had been 
outcasted and escliided from the family for more than 12 years 
prior to the suit, and that his right to a share became 
estingmshed by the sale under Exhibit I ; and also that certain 
liabilities of the family shoald be provided for before any partition 
could be made.

I  think that' the plaintiff might have maintained a suit for 
partition, as assignee of the interest of the third defendant in 
the properties comprised in the sale-deeds (Exhibits A  and B) ; 
but that his proper remedy was by suit for general partition of 
the family properties, and that when an issue was raised by the 
District Munsif as to the frame of the suit  ̂ he should have 
applied for amendment of his plaiut accordingly, and that the 
suit might have been dismissed upon this ground [see Subha 
Row Y. Ananthanarayana A iy a r {l)] .

I agree with my learned brother that the plaintiff^s suit also 
fails on the ground that the third defendant’s rights had been lost 
by  prescription, and with the decree proposed by him.

(1) (1912) 23 M.L.J,, 64 at p. 70.
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