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SoRXALiNGA No doubfc a promissory note that is without consideration creates 
Mudali obligation between tbe parties to tbo transaction (section 48
P.4CHAI o£ tlie Negotiable lustrumenfcs A ct), bub here tbe District

___  " Munsif has mfi(3e the other personsj defendants Nos. 1 to 4, who
S p e n c e r , ! ,  liable. This iŝ  therefore^ not a case in 'which the

negotiable inst)-ument was made ■without consideration. The 
respondents’ pleader relies on Sesha Aiyar y. Mangal Dos Jce{l). 
Tliis was not a case on several executants but of one exetJutant. 
There was a finding that the promissor was a mere namti-leuder 
for tbe real obhgor; and therefore the learned Judges wh|̂  ̂
decided that case held that theie was no consideration by^Pmbh 
t he former could be bound.

I therefore agree in the order now pronounced by my learned 
brother.

APPELLATE CIVIL.

]9 1 3 .  
N’ o v e m b e r  
13 a n d  18.

Before Mr, Justice Oldfield.

M. BTjB R A M A N IA  A I Y A B  ( P e t i t i o n e e ) ,  P e t i t i o n e e .

V.

V A IT H IN A T H A  A I T A B  and A5J0THEB (R espondetsts 
Nos. 2 AND 3), R espondents *

Defe-ndant, death of—Legal re'pvessntatim nat brought on record— Decree 
suuseqiient to such death, mliditij of— Objection to auch decree in execniion.

A  decree paasod after the deatfai ot -tlie defendant and before liis legal 
represent-aMve was brought on. the recoi d is a nnllitj.

JaiKirdhanv. Ramchandra (1^02) I.L.R., 26 Bom., 3 l7 , Badha Prj,$ad, Singh 
V, Lai Suhab B.ii (1891) I. L.R,, 13 AH., 53 and Imdad AU v, Jagan Lai (1895) 
I.L.R., 17 All, 478, followed.

Goda Ooopooramter V.  Soondraniryiull (ISIO) I.L.E., 33 Mad., 167, diatingaished. 
Objection ho that cffect can be taken in tlie execution proceedings.

P e t it io n  under section 25 of the Prov^incial Small Cause Courts 
Act (IX  of I j87 ), praying the High Court to revise the order o f 
0 . K e is h n a s w a m i  I I a o , the Subordinate Judge of M ay a va ram at 
Kumbakonam, in Miscellaneons Application No. 1662 of 1910 in 
Small Cause Sait No. 1219 of 1910.

(1) (1910) 20 M.L.J., 144.
^Oivii BeT?ision Petition Ko. 390 of 1911,



Thg facfes of the case appear sufficiently from the judgment, s c b k a m a n ia

K . B. Krishnaswami Ayyangar and S. V. Fadrnanahha 
Ayyangar for fcho petitioner, T * - u t i i in a t h a

N. Eajagopala Aeharii/ar f o r  th e  r e s p o n d e n ts . * ------- ’

J u d g m e n t .— I t is  a d m itte d  th a t  th e  d e cree  u n d e r  e x e o u t io i i  J.

w a s  p a sse d  a ft e r  th e  d e a th  oE th e  d e fe n d a n t  a n d  b e fo r e  h is  l e g a l  
r e p r e s e n ta t iv e s  w ere  im p le a d e d . I t  is a r g u e d  f irs t ly  th a t  th is  

d id  n o t  a ffe c t  its  va lid ity^  a n d  s e c o n d ly  th a t  th e  d e c re e  p a s s e d  is 

n o t  v o id  b a t  m u st b e  se t aside  in  se p a ra te  p r o c e e d in g s  f o r  th a t  
p u r p o s e , b e fo r e  i t  ca n  be  tr e a te d  as a n u ll it y .

Goda Ooopooramhr Y. 8 oondrammall^l) \sve\iod. on. But it 
deals with es:ceptional oircamstances and the case of a plaintiff ; 
and it is not clear that the decision would have been the saine  ̂
if  a decree against a defendant had been in question. On the 
other hand in Janardhan v. Ram(ichandra(2), Radha Prctmd Singh 
V . Lai Saliah Rai(3), and Imdacl Ali v.Jagun Lal{4:), the two last 
mentioned cases relating to decrees against defendant, it was held 
that the decrees were nullities. Authority is therefore against 
the petitioner's contention on this point ; and, the decree under 
execation being null and void, proceedings to avoid it are 
unnecessary.

It is argoed nest that the respondents could not take objection 
to the decree in execution proceedings. But tlipir objection was 
to the jurisdiction o f the Court to pass it. It was therefore 
rightily considered and allowed.

Lastly, it is argued that the present application to join the 
respondents as legal representatives of the deceased defendant 
and for execution should have been treated as one for the former 
relief and for setting aside the abatement and that the trial of 
the suit should have been resumed. It does not appear that 
this was sugirested in the Lower C ou rt ; and in fact the defend- 
ant’ s death is referred to incorrectly as in the petition as 
subsequent to the passing o f the decree. For this reason and on 
its merits the suggestion is unacceptable.

The Civil Revision Petition is dismissed with costs.

(I )  (1910) I.L .E., 33 Mad., 167. (2) (1902) LL.R., 20 Bom., 317,
(3J (1891) 13 All., 53. (4) (1895) I.L.E., 17 AIL, 47S.
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