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APPELLATE CIVIL.
Before ir. Justice Sankuran Nair and Mr. Justice Bakewell.

1918, D. BHASKARADU (SrcowDd PLAINTIFF), APPELLANT,

Novemher 12,
— v,

IP. SUBBARAYUDU axp THE SECRETARY OF STATE FOR
INDIA IN COUNCIL (First Pramnrrr anp DrpenDANT),
Resroynuses,*

Madras Tand Fneroachment &rt (1II of 1903Y, ss, 3, § and 14—Penal assessment,
levy af-—8uit for declaralion of title end recovery of penal assessment—Suit
brought after sis months from date of notice and levy of penal ussessment—
Suit barred —Lingtntion.

Where the plaintiff hroughl a suit against the Secretary of State for o decla-
ration of his title to certain immoveable property and for recwvery of penal
assesement levied from hiw Ly Government under seetion § of the Madras Aot
IIT of 1903, more than six montbs after the issue of notice and levy of the

asgessmont; from him,
Held, that tho suit for declaration of title as well as for recovery of penal
assessment was baryred under section 14 of the Madras Act 11T of 1906,

Spconn APPEAL against the decree of A. Sampamurtr Avvar, the
tenporary Subordinate Judge of Rajahmundry, in Appeal No.
108 of 1911 (Referred Appeal No. 118 of 1910 on the file of the
District Court of Godavari) preferred against the decree of
J. M. Nartaswamr Prrar, the Distriet Munsif of Rajahmundry,
n Original Suit No. 246 of 1909.

The plaintiifs brought this suit for a declaration that a certsin
plot of land, on which the defendant (the Secrstary of State
for India) levied and collected penal assessment as if it was
Government land encroached upon by the plaintiffs, belonged to
the plaintiffs as part of their inam patta land and not Governmant
poramboke and for recovery of the penal assessment collected
from them. The defendant among other pleas sot up the bar of
Iimitation, but did not rely on section 14 of the Muadras Act 11
of 1905 eithaer in the written statement or in the Court of Wirst
Instance. The District Munsif decreed the claim in favour of
the plaintiff. Put on appeal the Subordinate Judge allowed

* Becond Appeal No 1517 of 1912,
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the plea of limitation based o the provisions of section 14 of Bnassarsro
the Madras Act III of 1905 to be raised on appeal. The ..
plaintiffs had alleged in the plaint, which was filed on the 11th  Bavoowe
Febroary 1909, that the cause of action for the suit arose on

the 11th Febroary 1903 (which was the date of receipt of the

notice to quit the land), or on the 23rd March 1938 (tho date

of the levy of penal assessment) or on 6th March 1908 (the

date fixed in the notice to defendant). The Subordinate Judge

held that the suit for declaration of title as well as for recovery

of the nmouut of penal assesswent was barred by limitation

under sectivn 14 of the Madras Act 1L of 1905 and dismissed

the suit. ‘The second plaintiff preferred the Second Appeal to

the High Court.

G. Venkataramayya for the appellant.

The Gocerument Fleader for the second respondent.

Savgaran Nare, J.—The suit is brought by the plaintiff gaxgarav

against the Secretary of State fur a declaration of his title to Natg, .
certain property and for the recovery of the penal assessment
levied from him by Government under section 5 of Madras Act
III of 1905. The Government claim it as Government jand.
The suit was dismisted by the Lower Appellate Court on the
ground that it is barred by limitation under section 14 of Act JiI
ot 1905. Tn Second Appeal it is contended that the prayer for
declarasion is not barred. The claim to recover theamount levied
as penal assessment is not pressed in Second Appeal. Under
soction 3 of Act III of 1905 the Government is entitled to levy
an assessment on land which is unautborisedly occupied by auy
person if sach land is the property of Government. Under
section 5 in addition to the assessment under section 3 the
Government is entitled to levy a penalty. Then section 14 con-
fers a right tosue upon the person from whom the assessment is
levied. Such suit must be brought within six months. See the
‘ Explanation’ to the section. This suit is admitbedly broughs
after the six months prescribed by that section. Then section
6 declures that the Government may surimarily eviet the person
who is occupying the Government land without their consent.
Section 14 gives a right of suit to the person so evicted and under
the section read with the explanation that suit must be brought
within six mouths of the eviction. In the case before u. there
has been mno eviction and therefore the explanation does not
apply to this suit,
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Section 14 declares that any suit which may be brought by a
person aggrieved by any proceeding under the Act must be
brought within six months from tho time the canse of action
arose. If therefore it is any proceeding under the Act which
gives a canse of action for the suit, it must be hrought within six
months of the date of that proceeding. The cause of action is
stated in the plaint to be a ¢ proceeding * under the Act, 4.e., the
notice and the levy of penal assessment and the suit was brought
more than six months afterwards.

The coutention before ns is that the snit for declaration may
be brought within the ordinary period of limitation and reliance
is placed upon the decision in Narayana Pillai v. Secrctary of
State(1). It is urged that snch snit is maintainable as the
title of the plaintiff is not lost till six months have expired from
the date of evietion. It may be that the plaintiff has a cause
of action fo bring a suit within six months of the levy of penal
agsessment from him in any year torecover the amount so levied,
so that, i the plaintiff is compelled o pay any assessment next
year or the year after, it is possible that he may have a right to
bring the suit within six months from that date. On that point
it is unnecessary for us to give any opinion.

It may also be, as contended by the appellant, that, if the
Government evict him at some future time from this land, he may

have a right o bring a suit within six months from that date of
evicblon to recover possession of the land and that therefore it
canuot be said that he would lose his title to the land till that
period has expived. Butthat again is not the question that we
have to consider. The question that we have to consider is when
did the cause of action arise for this suit, and whether it is barred
nnder section 14, And the cause of action for this suit for
declaration certainly arose as stated in the plaint when the Gov-
ernment denied their title to the property or levied the penal
assessment from them. If the plaintiff did not feel himself
aggrieved by the notice or levy of the penal assessment, he was
not bound to bring a suit for declaration. He might wait till
any farther step talen by Government gives him a right of suit.
Bub as ke alleges that it was a proceeding under this Act, i.e.,
notice to quit the land, etc., that gives him a cause of action, he

(1) (1912) 23 M.LJ, 162,
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was bound to bring hissuit within six months from the date of
the Act alleged to give him a cuuse of action, though his title {o
tlie property may not have been lost. In the plaint iv is said
that the cause of action arose on or before the 23rd March 1908,
The snit is admittedly bronght six months afier those dutes.

The Judge is right, therefore, in holding shat the suit for the
declaration of title is burred, and we accordingly confirm the
decree and dismiss the appeal with costs.

BaxmewrLr, J.—T1 entirely agree.

APPELLATE CIVIL.
Before Mr. Justice Sadasive Ayyar and Mr. Justice Spencer.

PERIYASAMI KONE (Fmzst ResponpeEnt—Firsr
DEerunpant), APPRLLANT,

.

V. P.R. M. MUTHIA CHETTIAR (PrrinoNzr-~PLarvries),
ResronprNT X

Decree-Tolder —Petition for exesution—Sale of properties not mentioned in the
decres— Fersonal decree— Civil Procedure Code (dct Voof 1908), 0. XXXIV,
r. 6— Application, if necessary—Court’s power o amend=—Lode of Civil
Procedure (dct ¥ of 1908), sec. 153.

A decree-holder cannot ignore the terms of a decree directing him to bring
the properties meuntioned init to sale hefore proceeding against other properties
of the judgment-debtor.

Munti Kemoji v. Chodimalle Ramamurthy (1808) 3 M.L.T,, 335 and Varadiah
v, Raja Perwmal Raja Bahadur, Appeal A rainst Order No. 257 of 1509, followed.

" But when the judgment-dobtor has no saleable interest in the properties
directed to be sold, the decroe-holder need not go through the farce of putting
them up to sale.

A decree directing the defendant to pay o certain sum, and in default
directirg the.liypothecater'l property to be sold, is a personal decree.

Ruja of Kalahasti v. Varadachariar (1911) 21 M.L.J., 1036, followed.

* Appeal Against Appellate Order No, 112 of 1912,
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