
A P P B L I iA T B  C I V I L .

Before Mr. Justice Sadasiva Ayyar and Mr. Justice Spencer.

1913, MUTHU S A S T B I G A L  ( P laintie 'P— P e t it io n e d ), A ppellan t ,
K'oveiuber, 7.
------------

V J S V A N A T H A  P A ^ T D A K A S A IT N A D H I (A d h in a k a H th a r o f  Sri

V aDAUANYISSWaRASWAMI T eMPLT!) at V adabantam (D eFEJMDÂ TT'— 

R espon'dent), R esponden c.*

V a r lh a m a y ia m  ot* I pU s t  - N ' o t  s t a m p e d — U n c o n d i t i o n a l  unde^'talcing to p a y  ~ P r o m i s ~

scry njfe, inticlmisttibli in evidence —Euiiienae Act (I of 1872), sec. 91— Suit
on o r ig i n a l  l i i L b ih ty ,  no t  m a i n t a i n a b l e .

A  vartJiumanam or letter wliioh says, “ Amoiint of cash borrawed of you by 
me is Ra. 350, I  shall in two weeks’ time, returning this sum of llupees three 
hundred and fifty wibh interest thereon at the rate of Rupee one per cent, per 
month, get back this ietter,”  amounts to an unoondifci'jnal undertaking to repay 
borrovi'ed nionej’ find is therefore a i)rniaisaoi’y note and not merely an offer to 
borrow or an acknowle'Igmeufc of indebtedness.

Bharata Fisharodi v Vasudevan KambiMiri (l904i) I.L.R., 27 Mad., 1 (F.B.), 
dfsting’uislied.

Tirupathi Ooundan v. Eama Reddi (189S) I.L.R., 21 Mad., 49, doubted.
Whan Huch a dooament is ifiadmissihle for "vpaut of a stamp, to allaw a suit as 

one on “ aceoimt for money had and received,”  concealing the real contract of 
loan which had bean reduced to the form of a doenment would niillify section 
91 of the Indian Evidence Act, (I of 18'72).

T o i h i  R e d d i  v. V e l a y u d a s i v a i i  {1SS7) I.L.R., 10 Mad., 94, followed.
C h i n n a p i^ a  P i l l a i  y, Muthuravinn G h e t i i a r  (1911) 9 M.L.T., 281 and M a l l a y a  

T, R a m a y y a  (1911) 21 ILTj.T., 4f>2, approved.
K r i s h n a j i  Y, B a j m a l  (1900) I.Tj.E., 24 Bom., 860 and B a i j  N a t h  D a s v .  S a l i g  

R a m  (1^12) 16 I.O., 33, dissented fro^n.
Doo'TiTies of English Coarts of Equity are not to be irnpoi'ted into the con

struction of such a >locumeiifc.
Per SPEisr'RB, J.— The mere xise of the word v a r t h a m a n a m ,  instead of pr'imia* 

Bory note, will nob deprive ti e document; of its real chai’aoter of promissory note 
if its terms show that it is sncii.

A p p ea l under clause (15) of the  Letters Patent against the  

judg-m eiitof M illek^ J., dated 19tli M a r c lil9 1 3 , in Givi] Reyisiou  
Petition N o, 171 of 1912, preferred, to tlie H ig h  Court against  

tlie decree of J . R. GtNaniyar N adar , the Temporary Subordinate  

Judge of Negapataiiij in Sm all Cause Suit N o. 1239 of 1911.
Tlie following is the jud.gmenfc of M ille r , J .jin  CitU Revision 

Tetition No. 171 of 1912 :—
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Letters Patent Appeal Uo. 66 of 1913.
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“  1 £[LLS!1 , J.—The plaintiff in the wifeaess box isaid tliat the 
defendanb asked for a loan,; he undertook to lead if a letter was 
given : accordingly he lent the money and got the letter.

“  The letter is, I hare no doubt  ̂a prooiissorj note, and I 
cannot distiag'nish the case fi'om Soinasundaram v. KrisJma- 
nvaHi{l) whish binds me.

“  The petitioa is dismissed with costs.
The plai'iifciffi thsraapDu preferred this Letters Patent Appeal.
The fjicts of t]i0 case appear from the judgment of Sadasi^a 

A t y a k , J.
jS. VarruiaoJiarly i.r for the petitioner.

K . S. Jayarcima Ayyar for G. S. Ramacha,ndm Ayijar for 
the respondeut.

Sadasiva AyyaRj j . —  I’he plaintiff is the appellant in this 
Letters Pacent Appeal. He sued on the streng-th of a letter 
which has been lield to be iuadaiissible in evidence and his suit 
has been dismissed by all the Courts. I  shall now briefly refer 
to tlie arguments advanced by his learned vakil and to some 
of the cases quoted during those arguments.

In the cases in the foot-note to Queen-Empress y, Somastindaram 
Ghetti._2), and in Bharata Pisharodi v. Vasudevan Namhudri[o)^ 
relied on by him the documents themselves showed that they were 
not to be treated as vouchers or securities unless the persons to 
whom the letters were sent gave loans as requested in the letters. 
As said in Bharata Pi^harodi v. Vasudevan Namhudri{2>)^ “  There 
is no unconditional undertaking on the face of the document to 
pay the money.'’ In the present case the so-called vartliamanam 
or letter saya, Amount of cash borrowed of you by me U Es. 850. 
I  shall in two weeks^ time, returning this sum of rupees three 
hundred and fifty with interest thereon at the rate of one rupee 
per cent, per month^ g3t back this letter.”

It is clearly an unconditional undertaking on the face of this 
document to repay borrowed money, and it is therefore a pro
missory note and not merely an offer to borrow or an acknowledg
ment of indebtedness.

A s regards Tirupathi Goundan v. Rama Reddi{^), the 
language of the document in question in that case was quite

MTJtntj
S a s t b ig a x .

ViaVAjUTHA 
P a n d a a A -  
SAN iVAD H r.

M il l k k , j .

S A D A 'I F A
A y y a r , j .

(1) ,1907) 17 123. (2) (1900) I.L.E., 23 Mad., 155 at pp. 156 aud 157.
C3) (1904) I.L.R., 27 Mad., 1 at p. 3 (B'.li.)- (4) (1898) i.L .li., 2i Mad., 49.
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MuTmj different and very vague. Even so, I  w ist (with tlie greatest 
S a s t m g a l  respect to the Judges wlio decided it) to be permitted to reserve 

Visyasatha ray opinion if a dociiineat similarly worded happens to come.
before me for interpretation.

-----  I therefore agree with the Lower Courts that the varthama-
R a d a s iv a  ^  ̂ _

Atvar, J. jjam sued on is a promissory note and is inadmissible in evidence 
as not duly stamped.

As regards the contentions that, apart from the promissory 
note, there was an independent obligation implied from the 
receipt of the plaintiff’s money by the defendant and that 
that obligation could be established by proof of that fact,
I  think we »re bound by the decisions in JPothi Eeddi v. Velayuda- 
f^ivan{l), and Somasundaram v. Knshnamurti{2). It is con
tended t\x2.t Fothi Beddi v. Vfilayudasivan{l) is not good law, 
as the learned Judges misunderstood an observation of 
G-arth, C.J., in Sheikh AJcbar v. Sheikh Kkan{3), on which 
they relied in support of their position. I  am not satisfied that 
the learned Judges did so misunderstand Sheihh Akbar v. Sheikh 
Khan{S) ; and. even if they misunderstood Sheihh Ahhar y. Sheikh 
KhaniS) they give  independent reasons as fo llow s:—

“ It is a necessary condition to every written contract that the 
terms should be orally settled before they are reduced to writing, 
and to liold when such a contract lias been reduced to writing, 
that a plaintiff can take advantage of the absence of a stamp on 
the promissory note to sue at once for the return of money 
which, he may have contracted to lend for a fixed period, would 
entirely defeat the provisions of s. 91 of the Evidence Act.

Whatever may be tho views of English Courts or even of the 
other High. Courts [see the cases collected in Baij Nath Das v. 
8aligram[^y], I feel bound by Pothi lieddi v. Velayuda-sivan (1) 
not only because it has never been dissented from, but because the 
reasons above given appeal to my mind (if I  may say so with, 
respect) as very cogent. The contract in the case of a loan and 
a simultaneous promissory note has been reduced to writin 
in the form of tlie note which, contains the definite terms of the 
con tract, and we cannot, in my opinion, resort to inconsistent

(1) (18S7) I.L.R., 10 Mad., 94 at p, 97. 
(3) (1881) I.L.R., 7 Oalc., 256.

(2) (1 9 0 7 )]7 M ,L X , 126. 
(4.) (1912) 16 I.O., 38.



or consistent implied contracts in sacli cases simply because mitthtj 
tlie contract as entered in the promissory note cannot be 
admitted in evidence. Not only lias FotM Beddi t .  Velayuda- Vi.̂ vâ '.4tha
sivrf n {iy  not been dissented from, but it lias_, without disapproval^ sakkadhi.
only been distinguished in Bamachandra Rao v. Ven'kafaramana 
Ayyari^) and Tarlagadda Veera Eagavayya v. Gofantla Sa,~ Avyae. J.
mayya(S), while it has been expressly followed in Ghinna'p'pa 
Filled V. Muthuraman Ghetfiar(4) and Mallaya y. Eamayya{5).

To import the doctrines laid down in English cases about 
vague obligations to repay arising out o£ equity and not out of 
contract, or about obligations which can be enforced if the 
plaintiff skilfully draws up his plaint as one on account for money 
had and recei'red concealing the real contract of loan which had 
been reduced to the form of a document is, it seems to me, 
merely trying to nullify section 91 of the Indian Evidence Act.

I  do not intend to say that^ if there is a contractual or other 
definite completed obligation capable o f proof, prior in date to 
the invalid promissory note, the plaintiff cannot sue on that 
prior independant obligation. But to ti-eat the money paid at 
the very time of the es'ecution of the promissory note inad
missible in evidence, as giving rise to an independant contractual 
or other obligation seems to me to be inadmissible.

I  would therefore dismiss the appeal with costs.
Spencer, J.— I  read the plaintiff’ s unfiled exhibit as containing sphnceb, J. 

a promise to pay. This promise, though not a promise to pay on 
demand or to order, is an unconditional promise. There are no 
signatures o f attesting witnesses so as to convert the document 
into a bond.

The mere use of the word “ vaHhamanam ”  instead of 
promissory note will not deprive the document of its character of 
promissory note, if its terms show that it is such.

The execution of the document and the payment of the 
money may be treated as practically simultaneous^ as the docu
ment was not made over to the plaintiff until it was ascertained 
that he was prepared to make the advance. It is all part of the 
same transaction.
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(1) (1887) 10 Mad., H .  (2) (1900) I  L .R .,'23 Mad., 527.
(3) (1906) 29 Mad., 111. (4) (1911) 9 M.L.T., 281.

(.'i) (1911) 21 462.



M0THU It is argued thafc the plamtiff m a j have a separate cause of 
SA3TBi6At action to fall back up on the origina.l liabilicy of the debtor and

ViavAN.vrHA to sue the defendaut for money had and received.
This is the view taken in Krishnaji v. R ajm nl{l), and more

-----  X recently in Baij Nath Das v. Saliq Iiam{2) where the matter
S p e s c k e , J. . .

rece iv ed  fu ll d iscu ssio n .

The trend of Madras decisions is however diffetont. See 
Puihi lieddi v. Velayudasimyi{S), the same principle liaving 
been followed iu Ghlimappa Pdlai v. Muthuramaa Ghettiar[4<), 
and Mai! ay a v. Bam ayya(b).

I am not prepared to (iissaat from the view taken repeatedly 
by tliis llig'h Court by various learned Judges. I  therefore 
concur in dismissing this Letters Patent Appeal with costs.
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APPELLx\TE CIVIL.

Before Mr. Justice Sadasiva Ayyar and Mr, Justice Spencer.

1913, C. FAKEERAPPA (EEPaESENTED BY HIS PiUTNER

ITovember 10. HANTJMAl!TTAPPA) AND ]?OUR 0THBK.S (OoTJxVTER-PETLTIONEKS),

A ppella.nts in  both ,

V.

M . TEIPPANNA and  two others (C laim ant and party—  

R espondents) ,  K-espondents.*

Railway receipt—Mercantile document of iitle, pleilrje of—Local custom—  
Charge— Uolder thereof— Pruvincial Insolvency Act {III of 1^07), ai-c. 16j cl, 3.

A  railway receipt is a mercantile docament of title to goods aud law ful 

possession as pledgee of saoh reoaipu eaables the liolder by virtue of local cast'jin 

to get pô S03dioM of the gooda from tlie carrier, and the inscjWeats' rî î ht to get 

poagessioTi under seotioii Iti, clause (3) of the Provincial Insolvency A ct 

(III of 1907) ceaisos wifcli the pledge.

A m a r c h a n d  Co. v. R a m d a s  (1913) 15 Bom. L.R., 890, followed.

AppEiL ag-ainst the order of W. W . Phillips, the District Judge 
of -Bellary, in Insolvency Applications Nos. 38S and 38J of 19U8 
in  Insolvency Petitious Nos. 9, 10 and II of 19u8.

(1) (1900) I.L.R., 24 Bom., 360. (2) (I9 l2) 16 I .0 -, 33.
(3) (1837) I.L.R., 10 Mad., 94, (4) (19) 1) y M L.T., 281.

(5) ( l y l l ) 2 l  ILL J., 4(>2.
* Appeal Ag unsL Orders Noa. 233 aud 234 of 1911.


