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reliance was placed can be of any assistance in view of the law
as laid down in such cases as Mighell v. Sultan of Johore(1) and
Statham v. Statham and the Gackwar of Baroda(2). The poink was
expressly considered by Witis, J., in Mighell v. Sultan of Johore
(1) where the effect of Dule of Brunswick v. The King of
Honover(8), explained.

For these veasons I thiuk that this petition must be dismissed.

The judgments in Civil Revision Petitions Nus. 511 and 512
of 1912 will follow.

I do not wish to interfere with the order of the Lower Court as
to costa; but here the petitioner in each case will pay one-third
of the respondent’s costs.

[Letters Patent Appeals Nos. 133 t0 135 of 1013 filed against
this decision were dismissed by Orpmizmp and Sapasiva Avvas,

73]

APPELLATE CRIMINAL,
Before Mr. Justice Ayling and My, Justice Hannay.

Re RAMBILAS axp vHErREE oraErs (Accusen), PBIrrioNens.*

Inddan Penal Code (Aet XLV of 1860), sec. 405—Criminal Procedure Code (Act V
of 18%9), 8s. 179 and 182—Criminael breach of itrusi—IHundis sent from
Dharapuram—Cashed in Bombay—Jurisdiction,

The offence of criminal breach of trust is comploted by the misappropriation
or the comvergion of the property dishonestly. Itiis only the intention which is
egsential ; whether wrongful gain or loss actually vesults in immaterial; itiga
consequence, but no osgential part of the olfence, and a person is not accused of
the offence by reason of if.

Where, therefore, the accused, brokers in Bombay, were churged in the Court
of the Sub-Divisional Magiatrate of Erode with the offence of having committed
criminal breach of trust 1n respeet of the proceeds of certsin hundis entrosted
to them by the complainants, merehants al Dharaporam, for encashment at
Bombay,

Held, that the hundis having been casbed and the proceeds misappropria-
ted by the accused in Bombay, the Brode Court had no juriediction to try the
case.

Ganeshi Lal v, Nand Kishore (1912) 1.1L.R., 34 All, 487, approved.

Asgistant Bessions Judge of Norih Avcot v, Rameswemi Aseri (1914) 28
M.L.J., 235, distinguished.

(1) (1894) 1 Q.B., 149 at pp, 154, 155.  (2) (1912) L.R. Pr,, 92,
(3) (1848) 2H,L.C., 1.
# Criminal Revision Cage No, 828 of 1914 (Criminal Revision Petition
No, 279 of 1914),
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Queen-Empress v. O’ Brien (1897) TL.R., 10 All, 111 and Emperor v. Mahadeo
(1910) 1.1.R., 32 All,, 397, commented on.

Held, also that, where, as in this case, the complaint clearly charged
dixhonest misappropriation to accused’s own use and not use or disposal in
violation of law or contract, the offence fell under the first part of section 405 of
the Indian Penal Code and not under the second,

And secondly, if it were otherwise, the offence would be committed whers the
dishonest use or disposal took place, not where the contract was made, or ghould

have been performed.

Peritions under sections 435 and 439 of the Criminal Pro-
cedure Code (Act V of 1898), praying the High Court to revise
the order of M. SounpiraraJA Avvar, the Sub-Divisional
Magistrate of Erode. The facts, so far as they are material for
the purpose of thigreport, are as follows :—

The complainants are Muhammadar merchants carrying on
bnsinessat Dharapuram within the jurisdiction of the Court of
the Sub-Divisional Tirst Class Magistrate of Erode. They
comylained in that Court that the accused eommitted criminal
breach of trust in respect of money to the extent of Rs. 8,205-7-9
realised by them on account of certain hundis sent to them for
encashment at Bombay and thus committed an offence punishable
under section 409, Indian Penal Code.

The pleader for the accused raised the objection that as the
offences complained of, viz., caghing and misappropriation were
committed outside the Presidency, the Irode Court had no
jurisdiction o entertain the complaints and enquire into them,

The Sub-Divisional Magistrate of FErode rvelying on the
raling in Queen-Empress v. O’ Brien(1) came to the conclusion that
he had jurisdiction to enqguive into the complaints and accord-
ingly decided to proceed with the enquiry.

Against that the accused preferred this petition to the High
Court,.

Dr. 8. Swaminathan for the petitioners.

The Acting Public Prosecutor for the Crown,

JuveuENT.—~Petitioners, who are stated to be brokers carry-
ing on business in the Bombay Presidency, are accused in two
cases on the file of the Sub-Divisional Magistrate of Erode. The
complaint against them is that they committed eriminal breach
of trust in respect of the proceeds of certain hundis, entrusted

(1) (1897) LL.R., 19 All, 111,
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to them for encashment by the complainants, merchants of Re Rampiras.

Dharapuram in the Erode Sub-division. AYLING AND

The question is whether the Erode Sub-Divisional Magistrate Havxay, JJ.
has jurisdiction to try the cases.

From the recitals in the complaints, it is clear that the

hundis were received and cashed by the accused (petitioners) in
Bombay and that the cash proceeds were retained and misappro-
priated there. :

It is conceded in the course of the hearing before us that the
accused have been, and still are, vesiding outside this Presidency:
so that section 185 of the Criminal Procedure Code does nob
apply.

The Sub-Divisional Magistrate has held the cases to fall
within his jurisdiction in virtue of section 179 of the Criminal

Procedure Code on the ground that the wrongful loss occasioned
by accuseds’ acts accrued to complainants ab their residence and
place of business, Dharapuram.

We have carefully considered the effect of section 179 of the
Criminal Procedure Code read with section 405 of the Indian
Penal Code: and are clearly of opinion that it cannot be inter~
preted as giving jurisdiction to the Krode Sub-Divisional Magis-
trate to try the present cases. The offence of criminal breach
of trust is completed (assuming a preliminary trust) by the mis-
appropriation or conversion of the property (in this case the cash
proceeds of the hundis) dishonestly, ¢.e., with the intention of caus-
ing wrongful gain or wrongful loss. It is only the intention which
is essential, Whether wrongful gainor loss actnally results is
immaterial; it is a consequence, but no essential part of the offence,
and a person is not accused of the offence by reasun of it. The
learned Public Prosecutor has drawn our attention to the second
part of section 403, which deals with dishcnest use or disposal
of property in violation of law or contract. Ie says accused
had contracted by letters received at Dharapuram to remit the
amounts o the complainants there ; and argues that the contract
was broken by failure to deliver the money at Dharapuram, and
that this fact gives jurisdiction to the Erode Court,

‘We are unable to follow this reasoning. In the first place
the present case falls under the first, and not the second part of
the section: the complaint clearly charges dishonest mis-
appropriation to accuseds’ own use, and not use or disposal in
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violation of law or contract. Secandly, if it were otherwise, the
offence would be committed where the dishonest use or disposal
took place not whare the contract was mads or should have been
performed.

No anthority has been quoted in sapport of this lagt argu-
ment ; but the Sub-Divisional Magistrate has based his desision
on two rolings of the Allahabad High Court Queen-Empress v. -
O’ Brien(1) and Bmperor v. MHahadeo(2). These cases are un-
doubtedly in point,and afford some authority in support of his view.
We observe that in the firs} case the Court was proceeding under
section 185 of the Criminal Procedure Code: and appears fo have
been influenced to some extent by considerations of convenience,
The second case was deeided by a single Judge, who was dis-
posing of a revision petition against a couviekion. In declining
to interfere, he quoted Queen-Dmpress v. O’ Brien(l) and was
prepared to follow it, but he also rvelied on section 182 of the
Criminal Procedure Code as giving jarisdiction, and, further,
on section §31 of the Uriminal Procedurve Code as justifying
hisrefusal. This decision certainly adds nothing fo the earlier
one: and, if the latter is to be taken as an expression of opinion
or the strict interpretution of section 1792, then with all respect
we are unable to follow it,

In a later case—Ganesht Lal v. Nand Kishore(3)—another
learned Judge . of the same Court, Karamar Husiiw, J., while
distinguishing Queen-Empress v, O Brien(1) on the facts, discussed
the meaning of section 179 of she Oriminal Procednre Code in
relation to & similar case to the present one and expressed exactly
the same view as we are inclined to adopt. In o still later
cage Langridge v. Athins(4), another learned Judge (Mumam-

map Rar1q, Jd.) elected to follow Queen-Lmpress v. O’Brien(1)
but did not discass the point aparh from the rulings thereupon,

The only case of this Court to which we are referred is
Assistant Sessions Judge of North Arcot v. Ramaswami Asari(5).
This arose ont of an application to guash » commitment :
aud the main poins for determination was the applicability
of section 188 of the Criminal Procedure Code and the necessity
of a certificate from the Political Agent. Srunczr, J., remarked

(1) (1897) 1L.R., 19 A1, 111, (2) (1910) LL.R., 52 All., 807,
(3) (1912) LL.R., 34 All, 487 (4) (1918 1.L.R., 35 AlL, 29.

(5) (1914) 26 M.L.J., 235.
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that the loss occasioned by the breach of trust in that case was a Re Rasrise.

“ conseqnence ”’ within the meaning of section 179 of the éi’;;‘g AP
COriminal Procedure Code suflicient o give jurisdiction and T
quoted Queen~Empress v. O Brien(l) and Langridge v. Atkins(2)
as aunthority. Butthe bulk of the judgment of both the learned
Judges was devoted to the effect of the want of a certificate
and with all respect we do not feel compelled to treat this as a
considered ruling on the point binding upon us.

These are all the cases to which we are referrved: and we
do not think their effect would justify oar adopting a different
interpretation of section 179 of the Oriminal Procedure Code and
section 405 of the Indian Peual Code to that which a careful
consideration of the sections themselves seems to indicatbe.

We sef aside the order of the Sab-Divisional Magistrate, and
direct the discharge of the petitioners.

APPELLATE CIVIL.

Before Yr. Justice Sadasiva Ayyar and Mr. Justice Spencer.

1918.
G. SESHAMMA DEFENDANT), APPELLANT, Qctober 25.

(AN

B. V. 8URYANARAYANA awp anorarr (PLoINTiFe’s
LEecaL RePRESENTATIVES), RESPONDUNTS.

Civil Procedure Oode (At XIV of 188%), sec. 873—Legal Representative—Abote-
ment of suit—Withdrawal of suit with permission to bring o fresh one—Iis
effect om the representative %ot om record,

When g svit has abated against o defendent by reason of his legal represen-
tative not having been brought on the record within the time allowed by law
and when the plaintiff therenpon withdvaws his suit with permission to bring a
fresh one, such & permission can only empower him to bring & fresh suit against
those defendantas who were on the record on the date of the withdrawal and
not against the legal representatives of a defendant who wos deadat the time
of the withdrawal and whose said representatives had either not bsen brought
on the record or had been removed from the record by an appellate order
which set aside the order ot the First Court bringing them on the record.

Perumal v. Earupan (1911) 21 M L, J., 574, dissontoed from.

(1) (1897) LL.R., 19 AL),, 111, (2) (1913) LL.R., 85411, 29,
* Appeal Againgt Order No. 280 of 1912,



