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coatentions was raised in fclie lower Court. The latter is based 
on the partition deed which has not been translated and printed^ 
and tbe former is, 1 think, untenable. The suit is, uo doubb, for 
payment of money payable under ;> contract, to pay it, "bat I do 
not think that is what is meant in the schedule to the Small 
Cause Courts A ct by a suit for specific performaaoe. I  dismiss 
the petition with costs.

A nnasami 
. Sastkui-

V.
E,amasami
Sa s t r ia l .

Milleh , J.

APPELLATE CRIMINAL*
Before Mr. Justice Sanharan N aif and Mr. Justice Ayling.

lie  J iA N G A y S A M t P I L L A I  (A ccu sed  in M isce lla n eo cjs  C ase  

N o , lU  OF 1913 ON THE p ile  o f  th e  Joint M a g is tr a te  o f  

PoLLACHl).*

Oriminal Procedure Code (̂ Act V of 1898), ss. 109 and 110— Biniinq 
o<Ocr under hoili sections illegal.

A person cannot be boand over under both the sections 109 and 110, Orimiaal 
Procedure Oodo (Act V of 1898),

C a s e  referred for the orders of the H igh  Court under section 
438 of the Criminal Procedure Code (A ct V  of 1898), by F. R. 
H e m in g w a y  ̂ the District Magistrate of Coiuibatoi'e, in his letter^ 
dated 1st September 1913 li.O .C . No. 1467-M.

In this case J. 0 . S t o b a r t  ̂ the Joint &tagistrafc0 of Pollachij 
passed an order directing one Rangasami Filial to execute a 
bond of Ks. 300 nrith two sureties of like amouut to be o f  good  
behaviour for one *jesir. In his order the Joint Magistrate 
stated H e (Rangasami Pillai) is liable to be bound over under 
sections 109 (a) and 110 ( e ) / ’

The notice issued to him was with, reference to seotion 110, 
clause,s (a), (e) and ( /) .

The District Magistrate referred the case on the ground that 
it was illegal to bind over a person under both sections 109 and 
110, Criminal Procedure Code (A ct V  o f 1898).

The accused was not represented.
0 . F, Na'^ier, the Fuhlic Prosecutor, for the Crown,
O rd er .— We do not think that a, person should be bound over 

under both the sections 1U9 and 110 of the Criminal Procedure

1918.
December 4.

SANKAaAN 
NaIB and 

A t l ik g , JJ,

• OfimanaJ. Bevisioa Case Ho, 601 of 1913.



Be Eanga. Code. See Ba Kosa Kumaran [:vide foot note . We accordingly
8AMI gpi; ijijg order biuding liim under section 109, 'Phe evidence

Sxi^AN fully supports the order so far as section 110 ia concerned. W e
N a ie  A sn l e g y g  the order therefore to stand as one made nnder section 1 1 0 .  

A 's l ik s , JJ.

555 THE INDIAN LAW BEPOBTS. [YOL. XXXYIll.

APPELLATE CIVIL.

1012.
August 1 

and 30. 
1914. 

Fehruary 6, 
10 and. 

March 4.

1904. 
Avgneb 23.

D a v ie s  jn d  
Bankaban 
Nm&, JJ.

Befcre Mr. Justice Sundara Ayijar and Mr. Justice 
Sadasiva Ayyar and hefore Mr. Justice Spencer {on reference).

D . S B I M V A S A  I T E N G A H  ( d ie d )  and  anothicr 

( F irst  D efendant and h is  L egal R ep eesb n tative) ,  A ppk llants ,

V.

T H I R U V E N G A D A T H A I T A N G A U  and  anothee  ( M in o r s , 

thuough th e ir  G uardians PLAisTii’ii’ akd  D efen dan t  K o . 6 ) ,

B,ESP0KDENTS.t

Bindulaio— Suit for pa,rtition h y a minor co-'parcener—Right to mesne profits—  
N'o exchi t̂ion— Separate living of w nor co-parcener— Saine rule as in the casif 
of major co-pa,rceners—Snii for accomt— Priricipfe different— Provision for 
expensas of Upanayanani and marriage of co-par:eners in a <partition suit—  
Setting a/part of fu,nds—Whether Upanayana. and marr'age of male co~ 
parceners are obligatory cere^nowes—F7‘ovision for rnatriage of v,nmaTried 
sisters whether obligatory— Whether expetisea of mairiage of a mcle co-parcener 
is a reasonable expense— Uight to maintenance of mother— Whether son'a share 
only or share of step-sons also liable—Doctrine of Mitakshava as to right by 
birth examined—Oivil Procedure Code {Act 7  of 1908), 0 . XLI, r. 3,

la  a suit for partition by a minor co-parcener against his step-brother who 
was a major, the plaintiff is not entitled to recover past mesne proflta in tho 
absence of proof of exclusion by the manager.

• CEiMINAL REYISION CASE No. 348 of 1904.

Before Mr. Justice Davies and Mr. Justice Sanlcaran Nair,

Be E o s a  K d m a b a n  ( A c c u s e d ).

Oeder,— We think that no person should bo bonr:d over to bo of good 
■beha-vionr nnder both sections 109 and 110 of the Code of Criminal Procedure. 
The sections contemplate different classes of oaaos and if a man ia amonablo under 
section 109 he can hardly be amenable under EectionllO and vice verm. In  

this case evidence shows the prisoner was properly bound over nndor section
110, and we see no evidence to justify his being bound over under section 109. 
We therefore caticel the order binding him over under that section and laav® 
th© ordef to staad as one made under soction 110.

t  Second Appeal No. 8E5 of 1911.


