
Bff RoaABto 9tli October 1915^, to play in petitioner’ s band for one year. T h ey
Q0 ADROS. j.0 ceived an advance of K s. 15 and E s . 10 and bound them selves  

to go with the petitioner to any phice at which he m ight have  

an engagem ent, to play in bis band.
The counter-petitioners adm itted the contract and receipt of 

the money and agreed to perform  the work in accordance w ith the  

contract and were accordingly ordered by the feecond Class 

M agistrate to perform the labour according to the term s of tho  

contract from  tom orrow .’  ̂ The contract would have term inated  

on the 8 th O ctober 1913.

The D istrict M agistrate referred the case to the H ig h  Court.

N one represented the accused.

The Public Prosecutor for the Crown.
MiLiua, J, O rd e r .— A. M usician in a band is clearly not an artificer or 

labourer, and is not^ I  thiiik^ a w orkm an w ithin the meaning* 

of the A c t (Act; X I I I  of 18 5 9 ). I  agree with the D istrict  

M agistrate and set aside the order of the Mag'istrate.
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1 9 1 3 . Re. K . S E L L A IfD I, Accused in Sessions C^se JTo. 54 oir 1913 on 
KoYember 2 0 , q i TUB Sessioks Gourt OF Salkm (Pubv.o Reports Case

Ko. 11 01' 1913 ON THE FILE OF THE S taXIONABY 
Sub-M agistrate of S alem) . *

QH’tninal Procedure Code (Act T of 1898), <»ec 348—Indian Penal Code (Act 
XLV of 186Cf), XII imd XVII— Frocedwe of Maijisirale wJw cannot
adeqnattty puniah.

In -fchiB case the acc::sed wlio had been previously convicted of an offenco 
under section 3P4, Indian Penal Code, was chavged before a Siib-Magistratfi 
wi(.h aa offence under t-ection 411, Indian Penal Codtj. The SuJj-MaRistrato 
tried and convicted him of the offenco and ordcrod his commifcinont; to the Court; 
of Seasyiocia for the purpose of awyrdiiig him eiiha.ticed punishment.

Eeld, that the conviction and coniniitniput wt>re illGaal. The coTroct 
procedoro to he followed in such a case is for the Magistrate either as a preli- 
minarj’' matter or before framing a charge to determine whether he has power to 
pass a feufficient sentence. If hi; thinks he has not such power he should frame 
a charge and conamit the accused.

Case referred for the orders of the H ig h  Court und^r section  

4o8, Criminal Procedure C ode (Acc V  of 18 9 8 ), by J .T .

^ Eeferred Cape No, 94 pf (Criwina] ilevimoq Caea of Wl&),



G t i l le s p ie , the Sessions Judge of Salerrij ia Ins letter, dated 3Sth Re S e lu x d i.  

October 1913, No. 5 3 IB.
The facts of this ease are stated in the order below.
The Public Prosecutor for the Crown.
Tlie accused was not represented.
Ordeb,,— In this case the Magistrate has found the acciised m ille e , j .  

guilty, and then committed him to the Court of Sessions under 
section 348  ̂ Criminal Procedure Code. The effect of the con
viction would seem to be that sectiou 403, Criniinal Procedure 
Code, would bar the trial by the Court of Ses-ions.

It is not entirely easy to deal satisfactorily with cases under 
section 348. The Magistrate is bound to commit if there lias 
been a previous convictioo of one of the offences described unless 
he can cideqaately punish the accused; consequently he must 
either as a preliminary matter or at any rate before framing a 
charge determine whether there has been a previous conviction ; 
having decided that point, he will have to consider whether in 
the circumstances of the case his powers enable him to p a ss  

sufficiently severe sentence. I f  he thinks they do so permit, he 
may eithei- commit the accused for trial or try him h im self: if 
they do not so permit, but the evidence does not warrant the 
discharge of the accused, he must frame a charge under section 
210 of the Code and commit him for trial under chaptor X V I I I .

In the present case I set aside the conviction and direct the 
Magistrate to frame a charge under section 210 and commit the 
accused for trial before the Court of Sessions.
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ANKASAMI SASTRIAL A¥d four others ( D b i 'bndants) ,
„  * JfoveraberPetITIONEKS, 27.

V.
A, S . KAMASAMI SASTRIAL and tw o o th ers  ( P l a i n t i f f s ) ,

B espondeuts.*

Provincial Small Cause Courts Act {IX  of 1887), sch. II, art. SQ— Suit for money 
for maijitenance under an agreement, cognisable by a Small Cause Court,

A  suit to recover from the defendant paddy (xpeacled by the plaintiff for the 
maintenance of their grand-mother, for whioh under the agreement of psirtition

* Ciyil Ss'visioa Petition No. 824 of 191S.


