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APPELLATE CRIMINAL.

Before Mr. Justice Ayling and Mr. Justice Oldfield.
BRe G. CHINA VENKADU (Privonsr).*

Indian Ouaths Act (I1I of 1878), 8. 5 and 13— Evidence, admissibility of,
where witness not sworn.

The ovidence ol two children aged oight and six years was admittod against
an acoused person without the chililren having baen sworn or aflivined,

Held, that in view of soction 13, Tndian Oaths Act, tho failuro to administer
oath or affirmation did not render the cvidence inadmissible,

Queen-Empress v, Fivaperumal (1898) T.L.R., 16 Mad, 105 (¥arkum, J.),

tollowed,
Queen-Empress v. Marw (1888) LL.R., 10 AlL, 207, dissentod from.

Per Curiam: Section 5 of the Qaths Act ig iniporntive and if a Court holds
that a person may lawfully give evidence, it ie the duby of the Cowrt fo
administer oath or affirmation to that witness.

Case referred by F. A. Cowprinar, the Sessions Judge, Kistna
Division at Masulipataw, for confirmation of the death sentence
passed upon the said prisoner in Calendar Case No. 25 of 1918,

Also appeal by the prisoner against the said sen'tence,

The facts of the case are set out in the judgment.

A. Nilakante Ayyar for the prisoner,

The Public Prosecutor for the Crown.

Jupauent.—The appellant has been convicted of the murder
of his wife on the night of July 25th. The direct svidence
against him is that of two of his children, prosecution witnesses
Nos. 4 and 5, who say they awoke in the middle of the night
and saw the appellant cutting his wife’s throat. These Wit;-
nesses, who are aged eight and six yoears, were not affirmed or
sworn by the Sessions Judge ; and it is argued by the appellant’s
vakil thab their evidence is on this account inadmissible and
should be excluded from consideration. In reply to this the
Public Prosecutor relies on section 18 of the Indian Oaths Act,

The authorities on the subject are not uniform ; bnb it appears
to be the view of both the Bombay and Calentta High Courts
that the failare by a Court to administer oath or émfﬁrmation
i Thesame. viow. e eien . Do, "t o

i ' ¥ PaRxER, J., in the only
reported case of this Court~—Queen Empress v. Viraperumal (1)

# Refeorrad Trial No. 41 of 1913 (Criminal A 1
ppeal No, 493 of 191 8).
(1) (1893) LLLR., 16 Mad,, 105. )
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bearing on the point, althongh Cornting, CJ,, was of a different p, ggms-
opinion, In an unreported case Queen-Empress v. Perumal(l) VEf‘:f‘_f’"-
referred to therein WiLxingow, and Murroswaum: Avvaw, JJ.,took Avsine awp
. Orprienn, JJ.
the same view as PARKER, J. ’
It is only in the Allahabad High Court that the opposite
view has prevailed, vide Queen-Empress v. Maru{2). Both on a
construction of section 13 and in view of the suthorities above
referred to, we are inclined to hold that section 13 applies to
a case of this kind, and that the evidence is admissible.
We are, at the same time, comstrained to point out thab
section 5 of the Oaths Act is imperative; and if a Court holds
that a witness may lawfully be examined or give or be required
to give evidence (in other words, is competent to testify) it is the
duty of the Court to administer oath or affirmation to that
person before recording his evidence. We see no reason for not
acting on the evidence of the children.
Even if that evidence were left oub of account there remains
sufficient circumstantial evidence to warrant the inference that
the appellant murdered his wife. [The Court then proceeded
to deal with the facts.]

APPELLATE CRIMINAL.
Before Mr. Justice Miller.

e ROSARIO QUADROS, Accusep ix Caurxpar Case No. 210 or 1918,
1913 o tHE FLE oF 1 Couky oF TAE SsconD-Crass Macistearn  ovomrer 20.
or ManGanore Town.*
Workman's Breach of Contract Act (XIIT of 1859)—Bandsman not an
artificer, labowrer or workman.

A bandsman is not an artificer, labourer or a workman within the meaning
of those words in the Workman’s Breach of Contract Act (XTII of 1839).
Csse referred for the orders of the High Court under section
438, Oriminal Procedure Code, by M. E. CovcBman, the District
Magistrate of South Canara, in his Reference 2nd of August,
1912,

The two counter-petitioners entered into a contract under
the Workman’s Breach of Contract Act (XIIT of 1859) on the

(1) (1893) L.L.R., 16 Mad,, 105 at p. 111, (2) (1888) LL.R., 10 All, 207
* Reforred Cage No. 77 of 1918 (Criminal Revision Case No. 580 of 1918)..
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