
A P P E L L A T E  O R I M I N A L .

Befoi ’ 0  Mr. Justice Ayling and Mr, JnaPice OldfivM.

1913. lie G. CHINA VENKA;DU (Prisohku).-
November 10.
---------------------  Indian Oaths Act {HI o/ 1873), as. 5 and 13— Evide îea, admissihiUty of,

inhere witness 7wi sivorn.

The evidence of two cbildreni aged oii l̂ii, and s k  yeara was aclniitfcod againsfc 
an accused person tlio children having baon sworn or aflinnnd,

Held, that; in view of section 11̂ , ludiau OaldiB Act, tho faiUiro (lo admiiiisfcer 
oatli nr affirmation did not roiidur the ovidonoo inadmiasiblo,

Qv-een~Bmpre?!s v. firapeni-md (1893) I.L.R., IG Mud., 1.05 (Parkmh., .T,),

follOMVed.
Queen-JSmpress v. Maru (1888) IL .R ., 10 A ll, 207, dissontod fvorn.
Per Curiam I Section 5 of the Oaths Act is imporative and il' a Oouj-bliolds 

that a person may la-wfully give evidence, it ie thî  d\ity of fcho Com-t, to 
administer oath or atfirrnation to that -vvitnesR.

C a se  referred by F . A. CoLBKiiiaE, the Sessions Judge, Kistna 
Division at MasulipataTO;, for confomation of tlie deafh sentence 
passed upon the said prisoner in Calendar Case Ho. 25 of 1913.

Also appeal hy the prisoner against the said sentence.
TKc facts of the case are set ont in the judgment.
A. Nilahanta Ayyar for the prisoner.
The Public Prosecutor for the Crown.

Atm2?g anx> Judgment.— The appellant has heea convicted of the murder
Or-DFxaiiD, JJ. wife on the night of July 25th. The direct evidence

against him is that of two of his children, prosecation witnesses 
Nos. 4 and 5, who say they awoke in the middle o f tho ni^hfc 
and saw the appellant cutting his wife’ s throat. These wit
nesses, who are aged eight and six years, were not affirmed or 
sworn by the Sessions Judge ; and it is argned by the appellant’s 
vaHl that} their evidence is on this account inadmiasible and 
should be excluded from consideration. In reply to this the 
Public Prosecutor relies on section 13 of the Indian Oaths Act.

The authorities on the subject are not uniform ; but it appears 
to be the view of both the Bombay and Calcutta High Courts 
that the failure by a Court to administer oath or affirmation 
to a witness does not render the evidence of that witness inadmis
sible. The same view was taken l>y Pakkbe, J., in the only 
reported case of this Queen Empress v. Viniperum aii})
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bearing on the pointy altliougli O ollins, O J., was of a diSerenfc Ohina- 
opinion. In an unreported case Queen-Empress v. Perum al(l) ’Ven^u'. 
referred to tlierein Wilkinson^ and Muttubwami A yy^r, JJ .jtook  AYime and
■ 1 T, T OliDFIEI.D, JJ,the same view as JtarkeRj J.

It is only in tiie Allahabad Higli Court that the opposite 
view has prevailed^ vide Queen-Emp7''ess v, Maru[2). Both on a 
construction of section 13 and in view o f the ’ authorities above 
referred to, we are inclined to hold that section 13 applies to 
a case o f this kind, and that the evidence is admissible.

W e are, at the same time; constrained to point out that 
section 5 of the Oaths A ct is im perative; and if  a Court holds 
that a witness may lawfully he ezamined or give or be required 
to give evidence (in other words, is competent to testify) it is the 
duty of the Court to administer oath or affirmation to that 
person before recording his evidence. W e see no reason for not 
acting on the evidence o f the children.

Even if that evidence were left out of account there remains 
sufficient circumstantial evidence to warrant the inference that 
the appellant murdered his wife. [The Court then proceeded 
to deal with the facts.]

APPELLATE (CRIMINAL.

Before Mr. Justice M iller,

Be ROSARIO QXTADROS, Agouskd in G alen d ab C ase N o . 210 o f  l9iS. 
191S ON THE FILE OF THE CotJRT OF THE SbGOND-ClASS MAGISTRATE Nnyetaber 20. 

OF M a n g a lo re  Town.*

Workman's Breach of Gontract A ct {X III of 1859)— Bandsman not an 
artificer, labourer or wor’kman.

A  bandsman is not ati artificer, labourer or a workman within the meaning 
of those words in the Workman’s Breach of Contract Act (X III  of 1859).

C a se  referred for the orders of the H igh Court under section 
438, Criminal Procedure Code, by M. E. Couchman, the D istrict 
Magistrate of South Canara^ in his Reference 2nd o f August,
1912.

The two counter-petitioners entered into a contract under 
the W orkman’s Breach of Contract A ct (XIII of 1859) on the

(1) (1893) I.L.R., 16 Mad., LOS at p. U l .  (2) (1888) I.L .E., 10 A ll , 207 .
• Beferred Case No. 71 of 1913 fOriirjin?il Eeyision Casa .No. 58,0 of 1918)..
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