
548 t h e  IN D IA N  L A W  E E P O R T S. [VOL. XXXVIII.

APPELLATE CIVIL;

Before Mr. Justice Sankamn. N air and Mr. Justice Oldfield. 

1913̂  SAMINATHA PILLAI (Third D,gfendakt), Appellant,
November 
23 and 2 4

KEISHNA AYAR and two otheks (P la in tiff and Defekm nts 
Nos. 1 AND 2), RESPONDiiNTS.’'''

Mortgage— Suhrogation—'Third viortgagee advancing money /or discharge, of firat 
mortgage— Application of 'part only toiuards discharge— Priority over mosnu 
mortgagee ta that extent,

A raortigagee wlio advauoes ttionoy towards the diBrluwfje of a tirnt; mort'.p.’agu 
on a property is entitled to pt'iofi(;y ovoi' an intei'modiiito niortji'ag’oo to tlie 
estent to wbicli tlio money ad-va.iicod i.iy him went towards disoliargiug the first 
mortgage.

Ku^abai v. AtidimMlam (1888) [.L.B.,, 1.1 Mad., 3-li3, follnwf d.
Sanumanthaiijan V. Meenatchd Naidu (1912) I.L.R,, 33 Mad,, 183, refen'ed to.

S ec o n d  A ppeai, agaiu.st the decree of D. V e n k g b v  R ao  ̂ the 
Subordinate Judge of Taiijore, in appeal No. Old- of 1910, p ro -  

ferred against the decree of P. Cj. B aMA A yyak, the District; 
Mansif o f Tirayadi, in. Original Suit No. 65 of 1910.

The facts of the case appear from the Judgment.
T. B . BamacJiandra Ayyar and T. B, Krishnaswami A yyar  for 

the appellant.
T. Bangachariyar and M. K . Ramaswami Ayyar for the first 

respondent.
Saneakan Judgment,— The plaintiff sues to recover ihe money cine
Haib and 1 , . . ,
Or.Di'iEL3>, anaer a mortgage instrument executed by the first defendanij in

1905. The amount was advanced to discharge a mortgage delafc
of Rs. 400 due to one Siyasami Si van under a mortgage dated
November 1901. The finding is that the mortgagor disohargod
that mortg-ag-e by paying the creditor lis. 300 out of the amomife
received from the plaintiff and by the execution of a promissory
note for Es. 50 the balance .Rs. 50 having been givon up by the
mortgagee.

The appellant claims under a niortgage dated October 1903, 
and contends that the plaintiff is not entitled to any priority on. 
account of his discharge o f the prior mortgage. Hia confcentiow 
has been disallowed by the Lower Courts.

S' Second Appeal N’o. 426 of X9l2,



It is  argued before us in Second A ppeal tliat tliough tte  entire Saminatha 

mortgage debt lias been diseliarged^ as only Es. SOO a portion of 
the m ortgage debt was paid out o f the money advanced by tiie Krishna
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plaintiff, and the balance Rs. 50 was paid by  the m ortgagor 
himself, he cannot claim a first charge to that extent. Ib is 
contended that it is only when the person claiming subrogation OLDfiBtD, JJ. 
discharges the entire debt that he is so entitled. Reliance is 
placed in support of this contention on Sanumanthaiyan v,
M&enatchi N'a{dii{l) Gardeo Singh v. Ghandrikah Sinqh{2),

I t  appears to us that this contention cannot be supported and 
the question is concluded b j  authority. In Bupahhai v. Audi- 
mulam (8), the debt due to one Minalcshi Naik the first mortgagee 
under a hypothccatiou deed (Exhibit X II ) was discharged to the 
extent of Rs. 27,713 by  the fourth defendant in that suit and the 
balance which came to over a lakh of rupees by the m ortgagor 
himself, and it was argued that the fourth defendant had not there­
fore acquired any priority over an intermediate mortgagee. The 
learned Judges pointed out that if the whole amount lent by the 
fourth defendant has been applied to pay off the entire debt due 
audei* Exhibit X II  he would have priority of that churge to 
tbe full amount. Then they said but only Rs. 27,713 [was so 
applied, and the question is does that fact prevent the application 
o f tho rule above stated^ and they replied we do not think it 
does.'’ They pointed out that, the hypothecation under Exhibit 
X I I ,  i.e., the whole charge was released and the mortgagee 
after that hfid no hypothocation on tbe villages. The case accord­
ing to them was therefore governed by the Privy Gouucil 
judgm ent ia Golcal Dass v, Puranmal{4:) and the defendant 
No, 4 in that case who had paid a part o f the amount o f the first 
charge ranked to that extent and interest in the priority o f that 
first charge.

The decision is thus directly in point and is not overruled by 
Eanumanthaiyan v, Meenaf-chi N aidtt{l).

W e  see no reason to doubt its soundness.
W e accordingly dismiss the Second Appeal with costs.

(1) (1912) I.L.E., 35 Mad,, 183. (2) (1909) I.L .R ., 36 Calo., 1S3.
(8) (1888) I.L.K., I I  Mad., SA5. (4) (1834) L.R ., 1 1 1.A., 126.
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