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APPELLATE CIVIL.

Befors My, Justice Miller and My. Justice Sadasiva Ayyur.
Someene: THE MANAGER TO THE LISSERS OF THE SIVAGANGA
19 ond 25, ZAMINDARY (Pramtirre), APPELLANT,

T

CHIDAMBARAM CHETTL avv six orgees (DREVBNDANTS AND
LiecAL RupresoNraATIvE Ov TR SncoNp DErsnpANT), REsroNDENTS.F

Hadras Estates Land der (I of 1909), sec, 42, cl. 1(a) and (1), and 2—Bnhuncement
or alteration of rent—Loise-deed—Prowiston as to puyment of rent on ercess
of area of lands found on  meagurement—No  enliencenent or alleration of
rent— Previous order of Collector nut requived — Bengal Tenancy Act (VI of
1845), ss. 52 and 188,

The proviso found in b]‘LuBL of section 42 of the Madras lusmtw Land Aot
(T of 1908), which requires the ordor of a Collestor bafore an enhancement of rent
can be allowed, does not apply to the claim of a land-holder who sues to resover
arrears of #irve due under a lease-deod which contained a provision for pay-
nent of tirea ab nspeciied vate on the exvess lands foand on mensaremont over
the area specified in the lense-deed.

It is only whera the Inndlord wants to euhance the rent, basing his elaim on
the right granted and daclared by section 42, clauses 1 (o) and (b), that he
skould obtain, nnder clause 2, the order of the Collector for such alteration of
ront before he could claim the albered reut. )

- Dintarini Dasi v. L.P.D. Broughion (1808) 8 C.W.N,, 225 and Roon Chunder
Chucekrabutty v. Giridhur Dutt (1892) LI.R,, 19 Cale., 755, followed,

SEcoND AppEAL against the decree of F. 1. Evaws, District
Jdndge of Ramnad, in Appeal No. 551 of 1911 presented against
the decree of 8. V. Karrariraw Prrrar, Special Deputy Collector
of Ramnad, in Summary Suit No. 1559 of 1910,
The facts appear from the judgment of High Court.
The Hon’ble Mr. # H. M. Corlett, Advocsto-General and
1. . Venkatarama Sastriar for the appellant.
V. Visvanadha Sastriar for the first respondent.
"The judgment of the Court was delivered by
Mg:;fgx;f Sapasiva Avvar, J—"The plaintiffs are the lessoes of the Siva-
Avvap, JJ. ganga Zamindari and they are the appellants before us, They
are the landlords under the Hstates Liand Act. In 1899, &

#* Second Appeal No, 163 of 1912,
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registered rent deed was executed by the defendants in favour
of the plaintiffs. The terms of that agreement were that the

defendants should pay assessment on the area of a certain holding .

at the rate of Rs. 11 per seiin respect of ayan lands in three
villages leased to the defendants. The term of the lease has not
veb expired. Under that same registered deed, the defendants
agreed to pay assessment at Rs. 8 per sei on the ayan lands in a
fourth viilage also leased under the same deed. The area of the
leaged lands in the thres former villages was given in the
deed as 19-8-15 seis. "The area of the land in the fourth village
was given as 2~11-4. In paragraph 6 of the said lease deed,
however a provision was inserted, viz., that in case the areas
of the lands should, on measurement, be found to be more than
the areas mentioned above, the defendants should be liable to
pay tirva at the rate of Rs. 27-8-0 per sei on the excess
so found from three years prior to the dafe on which such excess
area was discovered. The plaintiff’s allegations are thab the
plaintif’s Inspector discovered am excess of 2-5-15 seisin one
of the first three villages and 0-O-4sgei in the fourth village in
June 1909 and that on fhis total avea of 2-4-3 the defendants
are liable to pay excess agsessment at Rs. 27-8-0 per sel from
fasli 1315, including the current fasli of the plaint, namely
fasli 1319, The suit wag brought on the 27th May 1010,
Several defences were raised by the defendants. It is
necessary however, for the purposes of this Second Appeal to
notice only one of them, viu., that contained in paragraph 4 of
the written statement. The contention in that paragraph is
that according to clavse 2 of section 42 of the Hstates Land Act
the plaintiffs are not entitled to file a suit in respect of arvears
for the excess measurement until the Collector had decided, on
application by the plaintifls, what such excess area was, The
lower Courts accepted this contention and dismissed the suit
without going into the other issues raised by the pleadings.
‘We think that the decisions of the Lower Courts cannot be
upheld. Section 42 of the listates Land Act corresponds to
section 52 of the Bengal Tenancy Aect. Though section 52 of
Bengal Tenancy Act does not contain the provision contained
in the proviso to clause 2 of section 42 of the Madras Hstates
Lond Act, section 188 of the Bengal Tenancy Act imposes
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another condition before a claim by a landlord under that Act .
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for an enhancement of rent can be recognised, 4.6, that in the case
of joint landlords all must act together. In Dintarini Dasiv.
L.P. D. Broughton(l) the learned Judges had to deal with a
case similar to the present. The term of the leuse there was
“ that the landlords were al liberty to measure the lands of the
tenant and, if the area of the land be found greater in quantity
than 150 bighas, its then estimated area, the temant would pay
rent at the rate of 10 annas per bigha on the area so found.”
The question was whether a suit brought by the landlord for
enhancement on this contract was a suit brought in respect
of a right granted or declared by the Ae¢t in the landlord’s
favonr and it was decided in the negative. The same question
bad been similarly decided in Ram Chunder Chuckrabutty wv.
Giridhur Dutt(2). It was only where the landlord wants to
enhance the rent, basing his claim on the right granted and
declared by section 42, clauses 1 (a) and (b), that he should obtain
under clause 2 the order of the Collector for such alteration of
rent before he could claim the altered rent. As observed in
Dintarint Dasiv. L. P.D. Broughton(1). ¢ 'The plaintiff does not
seek in this suib under the provisions of section 52 of the (Bengal)
Tenancy Act” (section 42 of the Madras Hstates Land Act)
“to alter the rvent of the defendant. Me says the rent has
antomatically been altered by the provisions of the defendant’s
lease on the land being measured and found to exceed 150 bighas
in area.” Applying this principle, it seems to us the proviso
found in clause (2) of section 42, which requires the order of g
Collector before enhancement of rent can be allowed, does not
apply to the claim of the plaintiff in this case. On similar
grounds the learned Judges in the Calcutta case held that the
condition in section 188 of the Bengal Tenancy Act that all
the Jandlords should act together did not apply to a suit brought
for enhancement based on contract and not on section 52, 'I'he

- decree of the lower Courts will therefore be reversed and the

suit remanded for decision on the other issues raised in the case.
Costs will be costs in the cause.

(1) (1896) 8 C.W.N., 225, at p, 226.  (2) (1893) L[:,R., 1 Calo,, 755,




