
APPELLATE CIVIL.

Bejore Mr. Justice M iller and Mr. Justice Sadasiva A yyar.

N . V E K K A T A K A IS T G A  R O W  G A R U  ( F ibst  R espon den t in 19^3 

A p p e a ls  N o s. 133  and 1 8 4  o f  1 9 0 4  on th e  f i le  o f  th e  September 18. 

Hicjh C ouiii'), P e t it io n e r  in  both ,
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R A J A  K .  Y .  .Y A R A S I M H A  R A O  G A R U  et al (th b  o th e r  

R espon den ts and A p p e lla n ts  m  b o th ),

R e sp o n d e n t s .

Frivy OounrAl, appeal to, maintainahilitij of— Oivil Procedure Oode {Act V of 
1908), sec. 109— Ordfrs remandhig, not final ordevH, so as lo be appealable to 
Frivy Goimcil— Givil Procedure Coda {Act V of 1908), sec. 105.

Orders of <-,he Iligli Court reversing on appeal two decisions of the Jower 
Court, and remanding l}he oasfis for trial, one of them on the gronnd that the 
lower Court waa wrong ia dismissing the suit for insufficiencj of the pleadingSj 
and the other on the groand that the lower Ooart was wrong: in dismiesing the 
suit on the plea ol' bar contained in seotioa 43 of the old Civil Procedure Code, 
are purelj preliminary or interlocutory orders, which do not decide, the respect- 
ivG rights ol! t;he parties?, and. are not; Jina,l orders witlLin the meaning of section
109, Civil Procedure Code, so as to be capable of being appealed against co the 
Privy (Joiinoil.

Tirunarayana v. Gnpala^umi (1890) I .L .ll., I'A Mad., 349, followed.
Saiyid Miozhar Rost^ein v. Mmaamat Boilha Bihi (1895) I .L .ll,, 17 M l., 1912, 

applied.
Forhes v. Amceroonisna. Segtovh (18f>5) 10 340 at 359, referred to.
Sootion. 105, Civil Procedure Code, does not apply to appeals fco His Majesty 

iu Council.

P etition s  praying that the H igh Court will be pleased to  

grant leave to appeal to H is  Majesty in Council against the 
orders of M iller  and Sadasiva Ayyak, JJ. of th e H igh  Court, 
Madras, in Appeals Nos. 133  and 1 3 4  of 1904^ presented against 
the decrees of M. D. B el l , the District Judge of Kxsfcna at 
M a su lip a ta m , in Original Suits N os. 4 6  and 5d o£ 1 8 9 5 .

The necessary facts appear from the order.
T, Ranga, Achariyar and 8 . V. Padmandbha A yym ga r  for the 

petitioner.

*  Civil Misoellaneous PatifcionB Nos. 383 and 384i of 1910.



T e n k a ta .  K> Srinivasa Ayyangar, 8 . Gopnlaswami Ayyangar, F , Soma-
KANSA Eow for P. Narayananmrti and S. Varada Achariyar for
Nabasimha the respondents.

 1' O rder .— W e find ourselves unable to give the certificate
Ŝ̂ DÂ iTÂ  applied for, for the reason thfit the orders of this Court are 

A t t a r , JJ» not final orders within the meaning o f section 1.09 of the Civil 
Procedure Code.

In  these cases, no question between the parties in regard to 
their rights as against one another has been decided, one case 
has been remanded for trial on the ground that the District Judge 
was wrong in deciding that the pleadings were insuflicient and 
the other on the ground that he was wrong in applying section 43 
of the former Code of Civil Procedure in bar of the suit. These 
are clearly preliminary points having no connection with tlie 
merits of the suits. W e are invited for the petitioners to hold 
that the orders of remaud are final orders within the meaning 
of section 109 of the Civil Procedure Code ; but we are unable to 
accept the invitation. In this Court the only authority cited, 
i.e., Tirunarayana v. Gopalasami{l) is against the petitioners. 
W e have been referred to the decisions of the Privy Council in 
Bahimhhoy Habibhoy v. G. A . Turner{2)j Saiyid Mmliar Sossein  
V. Mussamat Bodha Bihi{H), Radha Krishnan v. The (lollector of 
Jmmpur{<^), and Chandra Kunwar v. Chaudhri Narpat 8ingh{b). 
None of these cases, as we understand them, is an authority in 
favour of the petitioner. In Bahimhhoy Habihhoy v. 0. A . 
Turner{2) and Saiyid Muzhar Sossein v, Mussamat Bodha Bibi{S)^ 
where appeals were h.eld competent, issues on the merits on 
which the decision of the disputes depended had been decided, 
and in the latter case their Lordships distinguished the case before 
fchera from cases in which the decision reversed had proceeded 
upon a preliminary point, and observe with reference to such cases 
that the practice of the Allahabad High Court in treating orders 
o f remand as interlocutory was probably quite correct. In 
Chandra Kunwar v. Chaudhri Narpai 8ingh{^}, the appeal was 
heard by the Privy Council, but it is not clear to us that the 
decision reversed by the High Court had proceeded merely upon 
a preliminaty poin t; there is no discussion of this question in the

Sio THE INDiAN LAW REPOETS. [fOL. xxxvitt,

(I) (1890) I .L .R , 18 Mad., 349. (2) (1891) I.L.R., 15 Bom.. 155 (P 0 .)
(8) (1895) LL.U., 17 All,, 112. (4) (1901) r.L.R., 23 All., 2 2a

(5) (1907) 29 All., 184 (P.O.).



report and it does not appear that objection was taken to the Venkita- 
competency of the appeal. b a n s a  Itow

In Ahmed ITusain v. Gohind Krishna Narain{l), t i e  H igli Nabasimha.
Court declined to grant a certificate in a case similar to the __
present cases and did not refer to Chandra Kunwar v. Cliaudhri ^s^dasiva^ 
Narpat Singh(2). In Forbes v. Ameeroonissa JBegi(m{S) an order -Ayyab, JJ 
o f remand is described as an interlocutory order. There is thu® 
no decision o f the Privy Council to the effect that orders like 
those made in the cases before us are final orders within the 
meaning o f the provision o f  law which we are considering ; and 
the only authority in this Court points the other way.

W e are asked to hold that under the present Code of Civil 
Procedure these orders must be deemed to be finals because 
under section 106 of that Code it is necessary to appeal against 
them without waiting for the final decision of the case. Section 
105 o f the Code does not apply to appeals to His Majesty in Council 
and does not, we think, operate to give a new meaning to the 
word final ”  in section 109, or supply a guide to the interpre
tation of that section on this point. W e agree with the observa
tions in Ahmed Em ain  v. Gohind Krishna N arain{l), A  different 
view was taken in Sarasmani Dehi v. Basa Krishna Banerjee{A<) 
where most of the decisions are considered and it may be that 
that case is distinguishable from Krishna Chandra v . Ram  
Narain{5), where the judgment does not give reasons at length.
But we think that the obsdrvation in Saiyid Muzhar Hossein v.
Mussamut Bodha Bibi{Q) supports the authority o f Twunarayana 
V. Gopalaswamt(7) and that we ought to follow that decision.

W e reject the petitions. The petitioner will pay to the first, 
second, third, fifth, sixth, seventh, ninth, eleventh, fifteenth, 
and sixteenth respondents in Civil Miscellaneous Petition 
No. 283 of 1910, Rs. 102 and to the first, second, fourth, seventh, 
to twelfth, eighteenth, and nineteenth respondents in Civil Miscel
laneous Petition No. of 1910, Ra. 102 for their costs o f these 
petitions.
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(1) (1911) 33 All., 391. (2) (1907) 29 A ll ,  184.
(8) (1865) 10 M .I.A ., 340 at p, 350. (4) (1907) 10 336.
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