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APPELLATE CIVIL.
Bejore Mr. Justice Miller and Mr. Justice Sadasive Ayyar.

N. VENKATARANGA ROW GARU (Frrsr Responpawt Iy
Arviars Nos. 133 axp 134 or 1904 oN THE FILE OF TUE
Hricn Coukr), PurITIONER IN BOTH,

(‘8

RAJA K. V., NARASIMHA RAO GARU et ol (tr@ orRER
REspowpENTs AND APPELLANTS IN BOTH),
ResronpmNTs.™

Privy Council, appecl to, maintainability of—Civil Procedure Code (Act 3" of
1908}, sec. L0G—-Orders remanding, not final orders, so ns io be appealable to
Priwpy Couneil— (ivil Procedure Code (Act V of 1908), sec. 105,

Orders of the Iligh Court reversing on appeal two duocisions of the lower
Conrt, and remanding the cases for trinl, one of them on the ground that the
lower Court was wrong in digmissing the suit for insufficiency of the pleadings,
and the other on the ground that the lower Court was wrong in dismissing the
suit on the plea of bar contained in section 43 of the old Civil Procedure Code,
are purely preliminary or interlooutory orders, which do not decide, the respect-
ive rights of the parties, and are not final orders within the meaning of section
109, Civil Procedure Cude, so as to be capable of being appealed againgt to the
‘Privy Couneil.

Tirwnarayane v, Gopalasems (1890) I.L.R., 18 Mad,, 349, followad.

Saiyid Muzhar Hossesn v. Musswmat Bodha Bibi (1805) LL.R., 17 AlL, 1812,

applied.
Forbes v. Awmeceroonsssa Begrun (1865) 10 M.ILA,, 340 ab p. 359, referred to,

Section 105, Civil Procedure Code, does uot apply to appeals to Hig Majesty
in Council.
PrririoNs praying that the High Court will be pleased to
grant leave to appeal fo His Majesty in Council against the
orders of Mruier and Sapasiva AYYaR, JJ. of the High Court,
Madras, in Appeals Nos. 133 and 134 of 1904, presented against
the decrees of M. D. Brry, the District Judge of Kistna at
Masulipatam, in Original Suits Nos. 45 and 58 of 1895.

The necessary facts appear from the order.

T. Ranga Achariyar and S. V. Padmanabha dyyangar for the

petitioner.

=

# (ivil Miscellaneous Petitions Nos. 283 and 284 of 191G,

1913,
September 18.

———
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K. Srinivasa Ayyangar, S. Gopalaswams Ayyangar, P. Soma-
sundram for P. Narayanamurti and S. Varada Achariyar for
the respondents.

Orpee.~—We find ourseives unable to give the certificate
applied for, for the reason thai the orders of this Court are
not final orders within the meaning of section 109 of the Civil
Procedure Code.

In these cases, no question between the parties in regard to
their rights as againsi one another has been decided, one case
has been remanded for trial on the ground that the District Judge
was wrong in deciding that the pleadings were insufficient and
the other on the ground that he was wrong in applying section 43
of the former Code of Civil Procedure in bar of the suit. These
ave clearly preliminary points having no connection with the
merits of the suits. We are invited for the petitioners to hold
that the orders of remaud are final orders within the meaning
of section 109 of the Civil Procedure Code ; but we are unable to
accept the iuvitation. In this Court the only authority cited,
6., Tirunarayana v. Gopalasami(l) is against the petitioners.
We have been referred to the decisions of the Privy Council in
Rahimbhoy Habibhoy v. C. A, Turner(2), Satyid Muzhar Hossein
v. Mussamat Bodha Bibi(3), Eadha Krishnan v. The Oollector of
Jaunpur(4), and Chandra Kunwar v. Chaudhri Narpat Singh(B).
None of these cases, as we understand them, is an authority in
favour of the petitioner. In. Rahimbhoy Habibhoy v. C, A.
Purner(2) and Saiyid Muzhar Hossein v, Mussamat Bodhy Bibi(3),
where appeals were held competent, issues on the merits on
which the decision of the dispztes depended had been decided,
and in the latter case their Lordships distinguished the case before
them from cases in which the decision reversed had proceeded
upon a preliminary point, and observe with reference to such cascs
that the practice of the Allahabad High Court in treating orders
of remand as interlocutory was probably quite correct. In
Chandra Kunwar v. Chaudhri Nurpat Singh(5), the appeal was
heard by the Privy Council, but it is not clear to ns that the
decision reversed by the High Court had proceeded merely upon
a preliminaty point ; there is no discussion of this question in the

(1) (1890) LI R., 18 Mad., 840. (2) (1891) LL.R., 15 Bom., 185 (1,0.).
(8) (1895) LL.R., 17 Al},, 112. (4) (1901) I.L.R., 23 AlL, 220

(5) (1907) LL.R., 29 AlL, 184 (P.C.).
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report and it does not appear that objection was taken to the
competency of the appeal.

In Ahmed Husain v. Gobind Krishna Narain(l), the High
Court declined to grant a certificate in a case similar to the
present cases and did not refer to Chandra Kunwar v. Chaudhre
Narpat Singh(2). In Forbes v. Ameeroonissg Begnum(8) an order
of remand is described as an interlocutory order. There is thu®
no decision of the Privy Council to the effect that orders like
those made in the cases before us are final orders within the
meaning of the provision of law which we are considering ; and
the only authority in this Coart points the other way.

We are asked to hold that under the present Code of Civil
Procedure these orders must be deemed to be final, because
under section 105 of that Code it is necessary to appesl against
them without waiting for the final decision of the case. Section
105 of the Code does not apply to appeals to His Majesty in Council
and does not, we think, operate to give a new meaning to the
word “ final” in section 109, or supply a guide to the interpre-
tation of that section on this point. We agree with the observa-
tions in Ahmed Husain v. Gobind Krishna Narain(l). A different
view was taken in Sarasmant Debi v. Basa Krishna Banerjee(4)
where most of the decisions are considered and it may be that
that case is distinguishable from Krishna Chandra v. Ram
Narain(5), where the judgment does not give reasons at length.
But we think that the obsdrvation in Saiyid Muzhar IHossein v.
Mussamut Bodha Dibi(6) supports the anthority of Turunarayana
v. Gopalaswami(7) and that we ought to follow that decision.

We reject the petitions. The petitioner will pay to the first,
second, third, fifth, sixth, seventh, ninth, eleventh, fifteenth,
and sixteenth respondents in Civil Miscellaneous Petition
No. 288 of 1910, Rs. 102 and to the first, second, fourth, seventh,
to twelfth, eighteenth, and nineteenth respondents in Civil Miscel-
lomeous Petition No. 254 of 1910, Rs. 102 for their costs of these

petitions.
(1) (1911) I.L.R,, 38 AlL, 891. (2) (1907) I.L.R., 20 AlL, 184.
(8) (1865) 10 M.L.A., 340 at p. 359, (4) (1907) 10 C.L.J., 336,
{8) (1913) 18 O.L.J., 124, (8) (1895) I.L.R., 1’?’ All, 112

(7) (1890) LL.R., 13 Mad., 349,
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