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APPELLATE CRIMINAL.

September
10 ,

1913,

S a d a s iv a . 
A y y a e , J .

Before Mr, Justice Sadasiva A.yyar„

Re K A M A K SH A M M A , Accused (in Sessions Case 51 o f  1913
ON THE FILS 01? THE CoUBT OF THE ADDITIONAL Sb«BIO:NS

Judge, Bellaby), Petitioneu.'*'

Judgment, not pronounced—Record lost—Frocedure.

Where in a criminal case tlie accused was convicted and fsonfcenoerl, Uie 
records in. the case being at the time lost,

Held, tliat it  was unneceissary for the High Court tn order a re tria l especially 
in. the abBence of au appeal by th e  aceiised person.

There is no provision of law -whioh enacts th a t unleas ull the recorda of a 
case are in the court-house a t tho time of convictioD and sentence, tlie ooii- 
x-iction and Benteace are void and shonld bo qniished or th a t the Se.saions 
Judge’s trial has been held or t,he sentence passed witliout iurisdiction.

Where a ]udgment has been lost the appropriate coiirso is for the Sesaions 
Judge to rewrite it from memory,'and from the materials before him and place it 
on recoi'd.

Case referred for tlie orders of tlie Hig-h Court under section 
438 of tlie Criminal Procedure Code (Act V of 1S98) by ]J. C* 
Smith, the Additional Sessions Judge of Bellary, in liis letter 
dated ISth, August 1913j in Sessions Case No. 51 of 1918. ^

Tlie accused was tried by tlie Additional Sessions Judge, 
Bellary, and convicted by him of an offence under section 881, 
Indian Penal Code (Act XLV of 1860)^ and sentenced to eighteen 
months’ rigorous imprisonment. The Additional Sessions Judge, 
when bringing the records to the court, lost them on tho way. 
But as he thought they were sure to be foirud out by the peons 
he sent them at once to look for them, and pronounced the 
sentence. The records were not found. And this was a refer­
ence from the Additional Sessions Judge to the B jgh Court 
requesting that the conviction and sentence might be set aside 
and the case ordered to he retried.

The Public Prosecutor for the Government.
The accused not represented.
O rd e r .— There seems to be no provision of law which em ­

powers the High Court to quash the conviction and sentence by  
a Sessions Judge and order a new trial because some of the

 ̂ Criminal RmsioB. CaBB Ifo. 524 of 1933 (Referied Case No, 76 of 1913).



A i y a e , J .

material records of tlie sessions trial liave been lost. I f  tlie con- Ee Kamak- 
vioted prisoner appeals^ then, it will be time enough to interfere 
if necessary. There is no provision of law (so far as I tiiow)^ Sadasiva 
which onacts unless all the recoi’cls of a case aro in the 
coui’t"hous0 at the tirno of convicting and sentencing, the convic­
tion and sentence are void^ and should be quashed or tha t the 
Sessions Judge’s trial has been held without jurisdiction or the 
sentence was passed without jurisdiction. If the convicted 
prisoner is satisfied^ that justice has been meted out to her, there 
is no ground for interference of this Court, Section 366 of tlie 
Criminal Pi’ocediire Code only imposes the condition that the 
judgment should be pronounced in open court and imposes a few 
other conditions, but such conditions do not include the condition 
that the record should not liave been lost or that if only a portion 
of the judgment (that r e l a t i n g  to the conviction and sentence 
alone) is pronounced^, the conviction is illega,L In Ke Venhata- 
ramana)jya[l), it was held that the omission to read a portion, of 
the judgmeut was a mere irreguarity covered by section 537, In  
Queen-Em’press Y. Ghendu Kalifa{2), the learned Judges rt^fused 
to interfere, on the District M agistrate’̂  reference, where a 
Magistrate had not written any judgment at all, but had convicted 
and sentenced five accused perBons who had not themselves 
chosen to appeah That High Court ;ii’tei‘\vards interfered ou'the 
application of one of the five accused persons (see Qunen-'Empress 
V. Kamfh/ia Gird}u(,ri(i{?)). I  think the more ‘appropriate course 
for the leju'ned Additional Sessiojis Judge is to re-write tlie 
judgment from memory and from ttia materials heiore kw i and 
piace it on the record, Section 537-A, Criminal Procedure 
Code, cures all omissions in proceedingSj and the omission to 
pronounce the judgment before convicting and sentencing is 
also cured under the new Code, tliough it m ight lie different if 
no judj/ment had been written. In Karsingh Naraivb Singh 
V. ITarkhu Singh{4^, it was held that where a judgment laas been 
lost, it was open to the Judge to re-write from memory the 
suhstance of it. In  Baj Gir Sahaya s;. Iswardhari 8ingh{t>) 
auiihorities are quoted for the  proposition th a t a Court has

VOL. XXXYIIL] MADBAS SERIES. 4 9 9

(1) (1S98) 2 Woir's Gr. B., V ll a,t p. 712. (2) (1899) 1 Bom. L.B., 117 at p, U S,
(8) (1809) 1 Bom. L.E., 161. (4) (1908) 8 O.LJ., 521,

(5) (1910) 11 O.LJ., 243 at p. 248.



Be KamaK" inherent pow^r iu the case of loss or rlestnictioii of a judicial 
sHAMMA. y0cord to Testore suoli recordj” and it wa.s held iii thait case that 

Sabasiva execution luia'ht issue even before tlse reconstraction of tiie 
’ ' record. According to Black on JndgiiieTits (volume section 

125). ^'The power of supplyiiif^ a new record  ̂where tlie original 
ia s  been lost or destro7 ed_, is one whicli pertains to courts oi: 
general jurisdiction independent of legislation/^

Even if I  am wrong in my opinion that the learned Additional 
Sessions Judge is entitled to replace the lost judg-ment by a new 
judgment and that the conviction and sentence passed by him 
without pronouncing- the whole of the written jadgm ent do not 
make them void, I think (as I  said already) that it ia more 
advisable to wait till an appeal is preferred against the conviction 
and the sentence by the accused in the ca-se before the High Court 
takes any action.

Let the records bo returned.
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.Before Sir Charles Arnold Whiffe, Kt., Chief Justdcp,, 
and Mr. Justice Oldfield.

, 1913. NAVAJEB AND ANOTHER, (P la w t iffs), A ppel(;A W ts,
Â ĝust•

5, 6, and 26 v,
aad Septem­

ber 10,11 and t h e  A D M IN IS T R A T O R -G E N E R A L  O F M A D R A S  ATO EroFPi' 
12.

_______ OTHBBS (D eITEITUANTS, N os, 1 TO 6 A’ND L IS GAL RBVRKSKNTATIVri 01)’
S eventh  DminiiNDA'NT), RicBPONDBNTfi.*

Admfnisifator.Ganeral's Act (II of 1874), .ss. 2 8 ,34< and 35—Civil Frncedttre Qode 
(Act V of 1908], 0, XX, r. 13—Suit to recover asseia impivperly .paid hy tlu; 
Adminif^trator-General— a suit far admininl-.ration lij Court—Vriorihj 
of creditors—Construction of instm vim i of agreemenL—Creditor to he paid out 
of cheques or monies received from a third 'party for wor'k done by the rrecUtar 
—Vharge on sv.ch cheque.'̂  or monies received after 'Letters of A dmitiistralion 
granted,—“ 8pecijr.c fu7id ” rneanmg of—JSquitahle ai^siijnment— Payfncnt out 
of a fimd ” and, “ ‘payment when a fund is received dif}'<̂ rc7ic@ hetumen.

Section 28 of the AdTninistrator-Greneral’a Act (II of 1874) directs tlie 
AcImimBtrator-General to distribute tiie assota and contains a pi'ovision iliat

Original Side Appeal No. 31 of 1910.


