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clause 15 of the Charter Act are sufficient to prevent such
evasion).

The District Magistrate’s order of the 23rd July 1913, refus-
ing to sct aside the Sub-Magistrate’s order of the 22nd June 1913
does not shate that there was again a tewporary emergency and
a continuing or existing insufficiency of the Police force to
protect the petitioners in exereise of their rights. Unless such
a ground is expressly mentioned and is primd facie established in
any future order passed in connection with this question, the
presumption would, in my opinion, be very strong that the
order was passed merely in order to evade the provisions of
section 14d and that the Magistracy are attewpting to give
themselves a much wmore extended jurisdiction than is covered
by section 144 of the Criminal Procedure Code.

With these observations I would dismiss this Revision
Potition.

Mirter, J—1 agree in the order proposed, and entirely
concur in my learned colleague’s observations, as to the attewpt
which, thers seems reason to fear, the District Magistrate of
Salem is making, o oblain a jurisdiction wider than that given
him by secbion 144 of the Code of Criminal Procedure.
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Myhammadan Law—-M utawalliship of property annexed to a mosque~—Right fo
surceed by principle of heredity— Proof and validity of such right.

Held, on the facts of the case, that the plaintiff who claimed fio Le the
mutawelli of the plaint mosgue by right of heredity, had not estakblished by
clear proof that that was the method of snccession to the office and that he was
therefore the lawlul mutawalli,

Held also: as o valid appointment of a mutwwalll could be made only in
one of three modes, viz. : (@) by the original author of the wagf or by some
person expressly authorized by him, ov (b) by the executor of the suthor, or

* Second Appeal Nos, 1470 and 1471 of 1911,

GoviNpa
CHETTI
V.
PERUMAL
CHErIT.
SADASIVA
Axvar, J.

MILLER, J.

1913.
July 22 and
September 2,

e



TAATMABI

'
Haiy Musa
Sauis.

Tyasar, J.

492 THE INDIAN LAW REPORTS. [VOL. XXXVIIL

{¢) lastly, by the Court, any person claiminy to be a muotawalli by heredily,
musb show by strict proof of precedents that that mode of appointment wis one
which mnst be necessarily deemed to have been sanctioned by the author of the
traet.

Tt is frequently provided that ecach mutarwalli should have the power to
apppoint his snceessor ; whern there has been aloug aptablished praectice for the
mutawalli to nominate his successor, it is agsumed (unless the contrary is proved)
that power to do so was given by tho founder of the waqgf. But where from
past practice, il is sought to be established that the magtatealliship is to devolyn
hereditarily, there must be something from which a rule of hereditary sacerssion
sufficiently precise or definite wmay be dednced ; and the mere fact Ghat for some
time prior to 1874 three persous from the family of tho plaintifl were succes-
sively mntawallis docs not show that mutawalliship devolved by Leredity iu the
absence of proof that they woere not appoinied or nominated by sowekody,

Sayad Abdule Bdrusv. Seyad Zoin Sayed Hasan kdrus (1889) 1L.R., 13
Bom., 6§55 at p. 562, referred to.

Per Sanasiva Avvar, J.—Heredity as a priveiple of snceession to any office is
highly objectionable,
Srconp Arprals against the decrees of T. Goraraxnisuna Prurar,
the Subordinate Judge of Kistna at Ellore, in Appoals Nos.
227 and 300 of 1910, respectively, preferred against the decrees
of 8. RagHava Avvanear, the District Munsif of Bllore, in
Original Snits Nos. 448 of 1908 and 300 of 1905.

The plaintitf sued to recover certain monies alleged to have
been illegally collected by the defendant as rent from certain
properties belonging to a mosque to which the plaintiff alleged
that she was the lawful mutawalli succeeding by right of
heredity. The defendant contended that the plaintiff was not
the lawful trustee, that the mutnwalliship was not conferred

on the plaintift’s family with hereditary rights and that he

himself was the proper trustee. The Liower Courts disinissed

the plantifi’s suit on the ground that she did not prove ALy
usage or custom of hereditary succession.

The plaintiff preferred this Second Appeal.

P. Narayaramurths for the appellant,.

V. Rumadoss for the respondent.

Tyasir, J.—The plaintiff claims mesne profits in respect of
certain waqf properties. The real questions involved in the suit
and appeal were the subject of some discussion before us ; but the
issnes settled by the District Munsif show that the eontention of
the plaintiff was that she succeeded to the office of mutawalli
of the waqf properties by hereditary devolution, and that
she claimed possession of them on that footing as against the
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defendant ; that the defendant on the other hand set up his own
title as mutawalli on the strength of an appointment by a
person calling himself the gazi, and also hy the members of his
community. The real question therefore to be decided by us
is whether the plaintiff has made out that she was the actual and
rightful mutawalli of the waqf properties for the three years
succeeding 6th Avgust 1905, and not whether the plaintiff has
proved some circumstances which would entitle her claims to be
considered, were the Court asked to appoint a mutawalli of the
waqf properties. The relative gualifications of the plaintifl and
the defendant to be appointed mutawalli need not be considered
by us, notwithstanding that as u defence to the plaintifi’s claim
the defendant claims to be entitled to hold the office of mutawalli
himself. It may be that the defendant is mot the rightfnl
mutawalli, but that would not necessarily entitle the plaintiff
t0 succeed in her suit.

- The modes in which a person may come to hold the office of
mutawalli seem to be laid down in Baillie’s Digest of Muham-
madan Law (which, it need hardly be said, is a translation mainly
of the Fatawa’ Alamgirl) on page 393 of the edition of 1865
corresponding to pages 603-604 of the edition of 1875. It
would seem that there are three sources from which a person may
trace his right to be mutawalli :—

(1) Appointment by the waqf (that is the original anthor of
the waqf), or by some person expressly authorised by the waqf
to appoint ; and in the absence of any person so authorised.

(2) Appointment by the executor of the waqf; and, in the.

absence of suck an appointment,—
(8) Appointment by the Court.

If the statement given above correotly represents the effect
of the Fatawa ’Alamgiri then, any #itle to be a mutawalli must
be derived from one of two mamn sources, namely, either the
waqf himself, or the Court.

The authority vested in the waqf to appoint the mutawalli
may be exercised either by himself directly, or through another
person ; he may delegate his authority in any manner provided
for by him at the time when the property is dedicated by way of
waqt ; in other words, at the time of the dedication he may lay
down who shall have the power of appointing mutawallis in
future, and in what way the power to appoint must be exercised.
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The terms of the dodication, inclnding the provisions relating
to the objects of the waqf, and to the wmanagemont of the pro-
perty belongiug to it need nob be reduced to writing; so that
there need not he a waqgfinamas containing the terms on which
the dedication to waqf is made. Where however the terms of
dedication are formally reduced to writing in the shape of a
waqlnama, it is usual to includo thervin provisions relating to
the appointment of successive mubuwwallis. Tence, it is gonerally
assamed that there must be some such provisions laid down by
the waqil even wheve the original dedication is not in writing,
or at any rate no docament containing the terms of the dedica-
tion is produced. As a consequence of these assamptions, where
there has besn a scries of appointments of wutawallis, it is
generally assumed that the appointments have been valid, which
implieg that such appointments have been made in nceordance
with the terms of the original dedication relating to the mode in
which the snceessive appointments have to be made.

Thus from the history of previous appointments, the direc-
tions contained in the original dedication with reference to the
mode in which the successive mutawallis are $o be appointed
may be inferred. This inference, it is obvious, is based on what
in a great number of cases must be recognised to be mere fictions
namely, that the original dedication even though it be oral and
informal, contained specific provisions relating o the modo of
appointment, and, secondly, that the appointments in the past
have been valid and in sbriet accordance with the provisions so
assumed to belaid down at the time of the original dedication.
It mush frequently happen that at the timo when the dedication
is made there are no provisions laid down with reference to the
appointment of successive mutawallis. Again, it is quite in
accordance with common knowledge that on the death of a
person holding an office of such a character as the mutawalliship
of a waqf his descendants or relations shonid slide into the office
without any one being concerned to question their vight to do 80,
and withount any pretence on the part of the new office-holder
that his succession is in accordance with the terms of the original
waqfoama, or the expressed or implied desives of the wagif, On
such successive acth of usnrpation ib is easy to found a clain that
the office is hereditary—n claim which, however difficalt it may
be to resist in court, may be quite opposed to the real intentiong
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of the waqf. Similarly a claim to be mutawalli may be based
on the fact that the last mubawalli purported to appoint the
claimant as his guccessor. 'The recognition of a claim based on
such an appointment equally procecods on the assumption that
in the terms of the dedication the waqf empowered each muta~
walli to nominate his successor. The law does not divectly
empower the mutawalli of every wagf to appoint his successor,
but if in regard to any particular waqf i} is proved that the
mubawallis have been in the practice of nominating their
sugeessors, it is assumed that the practice had a lawful origin,
and wag founded on some provisions contained in the waqifnama
or some oral directions given by the waqf empowering the
mutawallis to nominate their successors. FProvisions in waqi.
namas empowering the mutawallis to nominate their successors
are so usual that 1% would perhaps be representing the present
state of the authorities more mearly if it werve said that the
Cowrts assume the existence of such a provision in the dedication,

unless the contrary is proved.

It will be seen therefore that a claim based on the allegation
either thab the office is heveditary or that the last mutawallt
nominated the claimant as his successor must ultimately have
reference to the actnal or the presumed divections of the waqgf
ab the time when the dedication was made.

The claim made by the plaintiff in this case must, it at all,
be supported on considerations which must be bronght under
one of the various heads to which I have alluded.

Much velinnce was placed by the pleader for the respondent
on the observations in Sayad Abdulle Hdrus v. Sayad Zain
Sayad Hasan Edrus(1l), where it was said that where a custom
is alleged “ that the eldest son succseds by virtue of inheritance,
that custom being opposed to the general law mmust be sup-
ported by strict proot”. It may, no doubt, be conceded, on
the other hand, that where the object of the wagf in question
iz not to support a public charity, but to provide for the main-
tenance of a family, the Courts might be satisfied with less
gbrict proof in order to hold that the management of the
property devolves hereditarily on members of the family of

(1) (1889) L.I,R., 13 Bom., 555 at p. 562.
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the beneficiaries. To this consideration must be added the fact
[which was also alluded to in Suyad Abdule Edrus v. Sayad
Zain Sayad Hasan Edrus(1)] that the law favours the claim of
members of the waqfs family to be mutawallis, and “in the
Asul, it is stated that the Judge cannob appoint a stranger to
the office of administrator so long as there are any of the house
of the appropriator fit for the office ; and if he shonld not find
a fit person among them, and should nominate a stranger, bub
should subsequently find one who is cualified, he ought to
transfer the appointment to him 7. [See Baillic’s Digest (1865),
pages 593 to 594 (1875), page 604.]

The result of these rules of law 5o far as at present material,
would seem to be that the guestion in a case like the present is
not merely whether the succession to the office of mutawalli has
for some time been devolving hereditarily, but whether there are
sufficient grounds for holding that the original dedication by
way of waqf, contained a provision to the effect that the office
is to devolve hereditarily. I have already stated that in my
opinion what may be considered sufficient grounds in the case
of & waql of one class may not be sufficient in the case of a
waqf of another class.

In the present case there is no allegation, still less any proof,
that the waqf is of a nature which would in the ordinary conrse
be expected to be administered by a succession of hereditary
mutawallig, chosen from one family. Hence thers is no reason
to consider the evidence in this case from an attitude wmore
favourable to the plaintiff than is implied in the decision to which
I have referred, and itis not alleged or proved that the plaintiff
has been nominated to be mutawalli by the last office bearer.

Under these circumstances the facts on which the plaintiff
relies, namely, that there have been from some time previons to
1874 three successive mutawallis from the family to which the
plaintiff belongs, seem to me to be totally insufficient for
sapporting the allegation that, in accordance with the terms of
original dedication, the mutawalliship of the waqf ought to devolve
hereditarily. I do not allnde more fully to the various facts in
this case on which the respoudent relics as tending to throw
doubt on the allegation that the three successive mutaallis in

(1) (1889) 1.L.R., 13 Bom., B55 at p. 562,
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question rightfully succeeded to that office ; for it seems that
for the purposes of the present appeal it may be conceded that
they were rightful holders of the office, and yet there is nothing
to show that they purported to succeed to the office not through
some appointment or nomination, but as of right. Even if it
were assumed that they purported to succeed by right of inherit-
ance, there is nothing from which a rule of hereditary succession
san be dedueed sufficiently precise or definite for presuming that
such a rule was cont«ined in the wagfnama or terms of the dedica-
tion. Unlessall these facts arealleged and proved, I am unable
to see how the plaintiff can succeed in her claim, as it has been
framed. "These reasous for holding that the decision appealed
from ought not to be disturbed serem to me to apply with
greater force when it is borne in mind that we are sitting in
Second Appeal, and that it is not easy to class some of the ques-
tions.to which I have alluded as gquestions of a nature which can
be the subject of Second Appeal.

I am therefore of opinion that this appeal should be dismissed
with costs. '

Sapasiva Avvar, J—1I entirely agree, and I shall only add that
a claim to snceceed by hereditary right to a trustee’s office or to
a religions office or to any other office should be looked upon
with strong disfavour by Court whether the office was created
by a Hindu or Mussalman or an adherent of any other ecreed.
The holding of any office should depend on the necessary (mali-
fications, and, which heredity might raise a feeble presumption of
fitnesa to be cousidered by Courts in arriving ata decision on the
question of the successorship to the office, it should not be raised
to the dignity of a principle which creates a right of succession
to any office, unless the terms of the original foundation of the
office constrain the Courts to treat heredity as the factor to be
considered in deciding on the right to the office or unless there
has been such a precise and uniform course of descent by heredity
almost irrespoctive of any cougideration as to the person best
fitted for the officc as to raise an irresistible inference as to ithe
intentions of the original ereator of the office.
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