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clause 15 of the Charter Act are sufficient to prevent such, 
evasion).

The District Magistrates^ order of the 23rd July 1913  ̂ refus­
ing to set aside the SuId-Magistrate’s order of the 22nd June 1913 
does not state that there was again a temporaiy emergency and 
a continuing or existing insufficiency of the Police force to 
protect the petitioners in exercise of tiieir rights. Unless such 
a ground is expressly mentioned and is frim a facie established in 
any future order passed in connection with this question, the 
presumption would  ̂ ia my opinion, be very strong that the 
order was passed merely in order to evade the provisions of 
section 144 and, that the Magistracy are attempting to give 
themselves a much more extended jurisdiction than is covered 
by section 144 of the Criminal Procedure Code.

With these observations I would dismiss this Revision 
Petition.

Milleiv’j J.—I agree in the order proposed,, and entirely M t l l e k ,  J 
concur in my learned colleague’s observations^ as to the attempt 
which^ there seems reason to fear, the District Magistrate oi;
Salem is making, to obtain a jurisdiction wider than that given 
him by section 14-4 of the Code of Criminal Procedure.

A PPELLA TE CIVIL.

Before Mr. Justice Sadasiva Ayyar and Mr. Justice Tyabji. 

PHATMABI (PLAiNTUi'F), Appellant in both cases,
V.

HAJI A. MUSA SAHIB ( D efendant) ,  R espondent in

BOTH CASES.*

Mu,hcLmm%il!in utaw allish ip of property annexed to a mosqite— Uiglit io

succeed by principle  of heredity— Proof and validitxj of auch right.

Held, o n  tliG  facfcs o f  t h e  c a s e ,  t h a t  tlie p la ia fc iff  who c l a i m e d  to b e  t h e  

mutau:alU ol’ t h e  p l a i n t  m o s q u e  b y  r i g h t  o f  h e r e d i t y ,  h a d  n o t  e s t a b l i s h e d  by 
c l e a r  p r o o f  t h a t  t h a t  w:\,s t h e  m e t h o d  o f  s u c c e s s io n  to  t h e  o f f ic e  a n d  t h a t  h e  w a s  

t h e r e f o r e  t h e  l a w f u l  mutawaUi.

H eld  i i l a o : a s  a  v a l i d  a p p o i n t m e n t  o f  a m u t a w a l l i  c o u l d  be made o n l y  i a  

o n e  o f  t h r e e  tn o d e a ,  v i z . : ( a )  b y  t h e  o r ig - if ia l a u t h o r  o f  t h e  w a q f  o r  b y  s o m e  

p e r s o n  e x p r e s s l y  a u t h o r i z e d  b y  h i m ,  o r  ( b )  b y  t h e  e x e c u t o r  o£  t h e  a u t h o r ,  or

1913.
July 22 and 

September 2,

Second Appeal Nos. 1470 and 1471 o£ 1911.



492 THE IN D IA N  LAW E E PO B T S. C'̂ OL. XXXTilL

P h a t m a b i

■w.
HaJi Musa 

S a h i b .

(c) lastly, by the Court, any person claiming to bo a mntawalli l)y heredity, 
must-, show by strict proof of pi'ecodonfcH that tha t mode of nppointiHBut. w:i« mie 
vhicih must be uefessarily deemed to have b(3en sanctioiiod l)y tiic autbor of the 
t r a s t .

I t is frequently provided that each 7nuta'nwUi shoald bave tliB powei-t<i 
appoint his suooessor; 'wlifei.'o tbexf'' I'svB beeu aloi\j^ ealablisbBd pvactico fur tlus 
mutainalli to nominate his successor, it ia aseiituoBd (unlews tlio cojil:r;<ry in proved) 
that power to do so was given by tba foiindor of the wnqf. But wlipre Ironi 
past practice, it is sought to be eBtablishod that the ■Di'ii.taica.llisliip i.s to dtsvoivo 
hereditarily, bliet'e mnst be soiiietbin”- from vvhiob a rule of liereditary sacci'ssiou 
sulliciently precise or definite ma.y be. deduced ; and the ni(;ro fact idiat for Hcniui 
lime prior to 1874 three peraoTis from the family ol‘ the plaintiff wen; huccok- 
sively uiutawallis does not show thafc mutawalliship devolved by heredity iu the 
absenee of proof th.at they -wGre. not appoiri.ted or nominated by Homeh<»dy,

Sayad Ahdula ]ildrufi v. Sayad Zain Sayad Hasim Kdrua (1889) IJ j.R ., U’< 
Boin., 555 at p. 5G2, referred to.

P e r  S a d a s is ^ a  A x v a r ,  J . —  H e r e d i t y  aw a p r i n c i p l e  o f  s u c c e s s io n  t o  aiiy olTicft is 

h ig h l y  o b j e c t i o n a b le .

Second Appkals against tlie decrees of T. G o p a la k r is h n a  Pillai^ 
the  Subordinate Judge of Kiatiia at Elloro, in Appeals Nos. 
227 and 300 of 1910, respectively, preferred against tho decrees 
oi S. Raghava Ayyangae^ the District Munsif of BllorG  ̂ in 
Original Suits Mos. 4-1-8 of 1908 and 800 of 1905.

The plaintiff sued to recover certain nionieB alleged to have 
been illegally collected by the defendant as rent from certain 
properties belonging to a mosque to which the plaintiff alleged 
that she was the lawful mntawalli succeeding by right of 
heredity. The defendant contended tha t the plaintiff was not 
the lawful trustee, that the triutnwallisliip was not conferred 
on the plaintiif^B family with hereditary rights and that he 
himself was the proper trustee. The Lower Courts disiniissed 
the plaintiff’s suit on the ground that she did not prove any 
usage or custom of hereditary succession.

The plaintiif preferred this Second Appeal.
P. Narayavanmrthi for the appellant,
V. JRamadoss for the respondent.

TvABjr, J. T tabji, J.—The plaintiff claims mesne profits in respect of 
certain waqf properties. The real questions involved in the suit 
and appeal were the subject of some discussion before u s ; but the 
issues settled by the District Munsif show that the contention of 
the plaintiff was that she succeeded to the office of mutawalli 
of the waqf properties by hereditary devolution, and that 
she claimed possession of them on that footing as against the



defendant; that tlie defendant on the ofher hand s e t  np his own Phatmabi 
title as matawalli o q  the strength of an appointment by a H aj/m d sa  

person calling liimself t l ie  qazi, and also by tlie members of liii3 Sahib. 
community. The real question therefore to be decided by us Tyabj-i, J, 
is whether tlie plaintiff has made out that she was the actual and 
rightful mutawalli of the waqf properties for the three years 
succeeding 6th August 1905_, and not whether the plaintiff lias 
proved some circumstances which would entitle her claims to be 
considered, were the Court asked to appoint a mutawalli of the 
waqf properties. The relative qualifications of the plaintiff and 
the defendant to be appointed mutawalli need not he considered 
by uSj notwithstaaiding that as a defence to the plaintiff’s claim 
the defendant claims fco be entitled to hold the office of mutawalli 
himself. It may be that the defendant is not tlie rightful 
mutawalli, but that would not necessarily entitle the plaintiff 
to succeed in her suit.

The modes in which a person may come t o  hold th e  office of 
mutawalli seem to be laid down in Baillie’s Digest of Muham­
madan Law (which, it need hardly be said, is a translation mainly 
o f  the Fatawa’ Alamgiri) on page 5 9 3  of the edition of 1865 
corresponding to pages 603-604 of the edition of 1875. It 
would seem that there are three sources from which a person may 
trace his right to be mutawalli :—

(1) Appointment by the waqf {that is the original author of 
the waqf), or by some person expressly authorised by the waqf 
to appoint; and in the absence of any person so authorised.

(2) Appointment by the executor of the waqf; and, in the- 
absence of such an appointment,—

(3) Appointment by the Court.
If the statement given above correctly represents the effect 

of the Fatawa ^Alamgiri then, any title to be a mutawalli rtiust 
be derived from one of two main sources, namely, either the 
waqf himself, or the Ooart.

The authority vested in the waqf to appoint the mutawalli 
may be exercised either by himself directly, or through another 
person ; he may delegate his authority in any manner provided 
for by him at the time when the property is dedicated by way of 
waqf ; in other words, at the time of the dedication he may lay 
down who shall have the power of appointing mutawallfs in 
future, and in what way the power to appoint must be exercised.

toL . xxxviii.:! M a d r a s  s e i i i b  s .  49^
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The tei’Dis of tlve dedication; including the provisions relating 
to tlie objeots of tlie waqf, and to tlie manageinont of tlie pro­
perty belong-iiig to it need not; bo reduood to w riting; so tbafc 
tliere need not be a ^ivaqfnanni, contnining tlie terms on wldcli 
tlie dedication to waqf is made. W.'bere liowever the terms of 
dedication aro foruialij reduced to writing in tlie sliape of a 
waqtnaQia, it is usual to include therein provisions relating to 
the appointment of suocessivG mutiawallis. Hence, it is gonerally 
assumed that there must be some such provisions la,id down by 
the waqif even where the original dedication is not in writings 
or at any rate no docamont contaiidng the terras o!: ih(', dedica­
tion is produced. As a consequence ol' these assumptions, where 
there has heeu a series of appointments of mutawalliSj it i.s 
getierally assumed that the appointments have been vaiid, which 
implies that sucli. a,ppointments have been niitde in accordance 
wibh the terms ol' the original dedication relating to the mode in 
which the Buocessive appointments have to bo made.

Thus from ihe history of proviaus appointments;, the direo- 
tiona contained in the original dedication with reference to the 
mode in which the saccsssive mufcawallis are to bo appointed 
m.ay he inferred. This inference^ it is obvious, is based on what 
in a great number of ca^es must be recognised to be mere fictions 
namely, that the original dedication oven though it be oral and 
informal, contained specific provisions relating to the modo of 
appointment, and, secondly, that the appointments in the past 
have been valid and iu strioi: accordance with tho provi.sions so 
assumed to belaid down at the time of the original dedication. 
I t  mnsb frequently happen that; ab the time whon the dedication 
is made there are no provisions laid down with reference to the 
appointment of successive matawallis. Again, it is quite in 
accordance with common knowledge that on the death of a 
person holding an office of such a character as the mutawalliship 
of a waqf his descendants or relations should slide into tho office 
without any one being concerned to question thoir right to do sô  
and without any pretence on the pari; of the new officodiolder 
that his succession is in accordance with the terms of the original 
waqfnama^ or the expressed or implied desires of the waqif. On 
such successive act of usurpation it is easy to found a claim th a t 
the office is hereditary—a claim which, however difficult it may 
b© to resist in court, may b© quite opposed to the real intentions



of fhe waqf. Similarly a claim, to be mutawalli may be based P hatm abi 

on the fact that the last mufcawalli purported to a.ppoint the  haji MtrnA 
claimant as his successor. The recognition of a claim based on & a h i b .  

such an appoiatmeiit equally proceeds on the assumption th a t T y a b j i ,  J .  

in the terras of the dedication the waqf empowered each mnta- 
walH to nominate his successor. The law does not directly 
empower the mutawalii of every waqf to appoint his successor, 
but if ill regard to any particular waqf it is proved tha t the 
inutawallis hiire been in the practice of nominating their 
sticcossors, it is assumed that the practice had a lawful origin^ 
and was founded on some provisions contained in the waqifnama 
or some oral directions given by the waqf empowering the 
mutawallis to nominato their successors. Provisions in waqf- 
namas empowering the mutawallis to nominate their successois 
are so usual that it would perhaps be representing the present 
state of the authorities more nearly if it were said that the 
Courts assume the existence of such a provision in the  dedication, 
unless the contrary is proved.

I t  will he seen therefore that a claim based on the allegation 
either that the office is hereditary or that the last mutawalii 
nominated the claimant as his successor must ultimately have 
reference to the actual or the presumed directions of the waqf 
at the time when the dedication was made.

The claim made by the plaintiff in this case mustj if a t all, 
be supported on considerations which must be brought under 
one of the various heads to which I have alluded.

Much reliance was placed by the pleader for the respondent 
on the observations in Sayad Ahdulla Edrus v. Sayad Zain 
Say ad Sasan JEdrus{l)y where it was said th a t where a custom 
is alleged “ that the eldest son succeeds by virtue of inheritance^ 
tha t custom being opposed to the general law must be sup­
ported, by strict proof^’. I t  may, no doubt, he conceded, on 
the other handj that where the object of the waqf in question 
is not to support a public charity, but to provide for the main­
tenance of a family, the Courts might be satisfied with leas 
strict proof in order to hold that the management of the 
property devolves hereditarily on members of the family of
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t te  beneficiaries. To tliis consideration must be added tlie facfc 
[wliicli was also alluded to in Say ad Abdula Hdrus v. Say ad 
Zain Sayad Basan Edrus{l)'] that the law, favours the claim of 
members of the waqfs family to be luiitawallis^ and in tlie 
Asul, it is stated that the Judge cannot ax^point a stranger to 
the office of administrator so long as there are any of tlie lionse 
of tlie appropriator fit for the office ; and if he should not find 
a, lit person atnong’ them, and should nominate a stranger, bat 
sliould subsequently find one who is qualified, lie ought to 
transfer the appointment to bim [See Baillie’s Digest (1805)^ 
pages 593 to 594 (1875), pag-e 60-k]

The result of these rules of law .so far as at present materialj 
would seem to be that the question in a case like the present is 
not merely whether the succession to the office of m.utawalli has 
for some time been devolving hereditarily, but whether there are 
suificient grounds for holding that the original dedication by 
way of -waqfj contained a provision to the effect that the office 
is to devolve hereditarily. I  have already stated that in ray 
opinion what may be considered sufficient grounds in the case 
of a waqf of one class may not be sufficient in the case of a 
waqf of another class,

In  the present case there is no allegation, still less any proof, 
that the waqf is of a nature which would in the ordinary course 
be expected to be administered by a succession of hereditary 
mntawallis, chosen from one family. Hence there is no reason 
to consider the evidence in this case from an attitude more 
favourable to the plaintiff than is implied in the decision to which 
I  have referred, and it is not alleged or proved fchat the plaintiff 
has been nominated to be mutawalli by the last office bearer, 

Uxider these circumstances the facts on whicli the plaintiff 
relies^ namely, that there have been from some time previous to 
1874 three successive niatawallis from the family to which the 
plaintiff belongs, seem to me to be totally insufficient for 
supporting the allegation that, in accordance with the terms of 
original dedication, the mntawalliship of the waqf ought to devolve 
hereditarily. I do not allude more fully to the various facts in 
this case on which the respondent relies as tending to throw 
doubt on the allegation that the three successive mutawallia in
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question riglitfLilly succeeded to that office ; for it seeing fcliat 
for tlie purposes of the present appeai it may be conceded that 
tliey were rightful liolders of the office, and yet there is nothing 
to show tha,t they purported to succeed to the office not through 
some appointment or nomination, but as of right. Even if it 
were assumed that they purported to succeed by right of inherit­
ance, there is nothing from which a rule of hereditary succession 
can be deduced sufHciently precise or definite for presuming tha t 
such a rule was contained in the waqfnama or terms of the dedica­
tion. Unless all these facts are alleged and proyedj I  am unable 
to see how the plaintiff can succeed in her claim, as it has been 
framed. These reasons for holding that the decision appealed 
from ought not to be disturbed seem to me to apply -with 
greater force when it is borne in mind that we are sitting in 
Second Appeal, and that it is not easy to class some of the ques­
tions -to which I  have alluded as questions of a nature which can 
be the subject of Second Appeal.

I am therefore of opinion th a t this appeal should be dismissed 
with costs.

S a d a siv a  A yiae, J,'—I entirely agree, and I shall only add that 
a claim to succeed by hereditary right to a trustee’s office or to 
a relig'ious office or to any other of&ce should be looked upon 
with strong disfavour by Court wliether the office was created 
by a Hindu or Mussalman or an adherent of any other creed. 
The holding of any office should depend on the necossary quali- 
ficationSj and, which heredity might raise a feeble presarnption of 
fitness to be connidered by Courts in arriving at a decision on the 
question of the successorship to the office, it should not be raised 
to the dignity of a principle which creates a rights of succession 
to any office, vmless the  term s of the original foundation of -the 
office constrain the Courts to treat heredity as the factor to be 
considered in deciding on the right to the office or unless there 
has been such a, precise and uniform course of descent by heredity 
almost irrespective of any consideration as to the person best 
fitted for the office as to raise an irresistible inference as to the 
intentions of the original creator of the office.
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