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APPELLATE, CRIMINAL.

Before Mr- Justice Miller and Mr. Justice Sadasiva Ayyar.

GOVINDA CHETTI e i g h t  others, Petitioners,
V,

PERUMAL CHETTI and anotheb (Counter-petitionbbs), 
Respondents.*

Grvminal Procedure Qode, {Act V o /i898), xec. H4^~BevevceA order>i ■mider—Juris­
diction oj Magistrate— ni(jh Oourt’̂ i power of interfeience under article 13̂
Gharter Act (24 and 25 Viet., C. 104.).

Where a renewed order passed under Beotiua 141?, Oriininal Procednre Code, 
did not state tliat there was ngaiu a taniporai'̂  etufcr̂ crLCy and a oontinuing or 
osistiiifj insuffieien̂ 'y of tlio PoJice Force to protecf; the petitioners in theij' rights,

jffe/d, tbat tlie Mn;̂ 'iatrafce gave liiuiself a mure extended jurisdiction than is 
covered by section 144 and that t)ie ordê ' -vvas reyisable by the High Conrb under 
artido l.'i, Charter Act (24 and 25 Vicit., 0. 104).

Their Lordships declined to sell aside the order as the two months during 
which the order would remain in force waR almost expiring on the date ol' hearing.

P etitions under sections 435 and 439 of the Code of Criminal 
Procedure (Act V of 1898), praying the Iligli Court to revise 
the order of J. P. BsDFOtw, tlie District Mag-istrate of Salem  ̂ in 
Criminal MiscellaTieous Petition No. 8 of 1913, presented against 
tlia proceedings, dated tlie 27tli Jane 1913, on the file of the 
SulD-Magistrate of Salem.

The facts of this case are stated in the order of Sadasita 
AYYAE; j .

X. A. Govindaraghavcc Ayyar  for the petitioners.
The Public Prosecutor on behalf of Government.
B. 8adagopachariar and G. Rajagopalachariar for the seoond 

respondent.
Sadasiya Ayyab, j .—In the absence of the Police Bnb- 

Inspector’s report of the 22nd June 1913, on the basis of which 
the Salem Town Sub-Magistrate passed his order of the 27th 
June 1913, I cannot see my way to hold that the said order 
passed under section 144 of the Criminal Procedure Code was 
an order passed without jurisdiction. The said report of the 
Sub-Inspector of Police is not part of the record sent to us and

* CViro^nal Uevision Case No. 458 o£ 1913 (Criminal EeviBion Petitiou 
No. 869 of 1913).

1913.
September.

S a d a s i v a  
A y y a b , j .



Govinda before (we could send i'or and obtain it) tlie two montlis during
Ohetti tliG order is to r e m a i n  m  force would expire and there
Perumal -woiild be no use in revising tlie order after il: is .«pent. I would,

O h e t t x  »
----  therefore^ dismiss tliis petition^ but I  do not tliinlc it inap-

pi’opriate to make some observations with reference to the
proceedings of the Lower Coarts.

The Sub-Magistrate’s proceedings of the 15th July 1913, 
lend some jusfcification to tlio argument nddroKKed to us by the 
petitioners’ learned Vakil that tbe Snb“MagiHtrate considered 
liimseli: leg'ally bound by the “ IliBtrict Maii'islrato’s order 
which prohibits the proces,sion/’ evidently in perpc'tnity. The 
Sub-Magistrate while he ought to give duo and very great res- 
pect to the advice of the District Magistrate;, ought to have used 
his own judicial mind on the Sub-Iuspector’s r(>port and liave 
come to his own conclusion whether a temporary and ouiergent 
order under section 144 ouglit to Lave been passed. 
general ‘̂ '^instructions of the District Magistrate are not 
legally binding on the Sub-Magistrate in particular cases. 
Again there is some force in the p0 tition.ers’ learned Vahil’s 
coutention that the Magistracy at Salem are, iinder the shelter 
of section 144 of the Criminal Procedure Code (which relates 
to the passing of provisional orders to tide over temporary 
emergencies and in cases where immediate prevention or 
speedy remedy is desirable” )̂  the Magistracy are under the shelter 
of that section trying to clutch at a much more extensive jurisdic­
tion namely a jurisdiction to prohibit, the petitioners by a pernia” 
nent in junction h’om taking processions (throughout an indefinite 
future) period along the streets of Salem» I  have no doubt that 
under section 15 of the Charter Act ,̂ we are entitled to prevent 
such indirect evasion by the Magistracy of the law as laid down 
in section 144 [see Bemjii Singh v. Luchman Prasad {l)^ SaUsh 
Chandra Roy v. The Bmperor{2)j Gopi Mohun Mullick v. 
Taramoni Ghowdhrani{S) and Queen Em'press v. Fratap Chmder 
G?tose(4)], the observations in which cases indicate that the arm 
of the law is long enough to prevent such evasiou of the Code 
by arbitrary and successive renewals of orders passed under 
section 144 and that the powers given to the .High Court under
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(1) (11102) 7 O.WN., 140. (2) (1906) 11 O.W.N., 79 at p. 80.
(3) (1880j LL.Ti., 5 Oale., 7 at p. 19. (4,) (1898) 25 Oalo,, 852.
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A t t a r ,  J .

clause 15 of the Charter Act are sufficient to prevent such, 
evasion).

The District Magistrates^ order of the 23rd July 1913  ̂ refus­
ing to set aside the SuId-Magistrate’s order of the 22nd June 1913 
does not state that there was again a temporaiy emergency and 
a continuing or existing insufficiency of the Police force to 
protect the petitioners in exercise of tiieir rights. Unless such 
a ground is expressly mentioned and is frim a facie established in 
any future order passed in connection with this question, the 
presumption would  ̂ ia my opinion, be very strong that the 
order was passed merely in order to evade the provisions of 
section 144 and, that the Magistracy are attempting to give 
themselves a much more extended jurisdiction than is covered 
by section 144 of the Criminal Procedure Code.

With these observations I would dismiss this Revision 
Petition.

Milleiv’j J.—I agree in the order proposed,, and entirely M t l l e k ,  J 
concur in my learned colleague’s observations^ as to the attempt 
which^ there seems reason to fear, the District Magistrate oi;
Salem is making, to obtain a jurisdiction wider than that given 
him by section 14-4 of the Code of Criminal Procedure.

A PPELLA TE CIVIL.

Before Mr. Justice Sadasiva Ayyar and Mr. Justice Tyabji. 

PHATMABI (PLAiNTUi'F), Appellant in both cases,
V.

HAJI A. MUSA SAHIB ( D efendant) ,  R espondent in

BOTH CASES.*

Mu,hcLmm%il!in utaw allish ip of property annexed to a mosqite— Uiglit io

succeed by principle  of heredity— Proof and validitxj of auch right.

Held, o n  tliG  facfcs o f  t h e  c a s e ,  t h a t  tlie p la ia fc iff  who c l a i m e d  to b e  t h e  

mutau:alU ol’ t h e  p l a i n t  m o s q u e  b y  r i g h t  o f  h e r e d i t y ,  h a d  n o t  e s t a b l i s h e d  by 
c l e a r  p r o o f  t h a t  t h a t  w:\,s t h e  m e t h o d  o f  s u c c e s s io n  to  t h e  o f f ic e  a n d  t h a t  h e  w a s  

t h e r e f o r e  t h e  l a w f u l  mutawaUi.

H eld  i i l a o : a s  a  v a l i d  a p p o i n t m e n t  o f  a m u t a w a l l i  c o u l d  be made o n l y  i a  

o n e  o f  t h r e e  tn o d e a ,  v i z . : ( a )  b y  t h e  o r ig - if ia l a u t h o r  o f  t h e  w a q f  o r  b y  s o m e  

p e r s o n  e x p r e s s l y  a u t h o r i z e d  b y  h i m ,  o r  ( b )  b y  t h e  e x e c u t o r  o£  t h e  a u t h o r ,  or

1913.
July 22 and 

September 2,

Second Appeal Nos. 1470 and 1471 o£ 1911.


