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APPELLATE G BlM mAL.

Before Mr. Justice Ayling and Mr, Justice TyahjL

Be MAE'DRTJ GAD ABA (Prisoner), Appellant.*

Indian Penal Oode (Aci XLV of 1860), sec. 86, inter:pr@tatio'» oj—
B f w n l c e n n e u — 'K n o w l e ^ t g e  a n &  i n t e n t .

Per A tlin© , J.'—Ordinary drun'kemiesa makes no difference to tL e knowledge 
ipvith whioli a man is credited and if an accused knew wliat the  natnral conse­
quences of his act were he must bo presumed to have infeuded to cause them.

Per T y a b j i ,  J .—Section 86j Indian Penal Code, must he construed strictly.
I t  provides th a t the intoxicated person shall be dealt with as if he had the 
Bame knowledge as he would have had if he had not been intoxicated, but it 
does not provide that he shall be dealt with as if he had the same intent.

Appeal against the order of L. T. HaeriS;, tlie Agent to the 
Governor, Agency Division, Vizagapatam District, in Calendar 
Case No. 12 of 1914,

The facts of the case appear from the judgm ent of Tyabji, J.
K , Govinda Marar for the prisoner.
Nugent Grant for th'. Public Prosecutor for the Crown.
A t LIN 3̂  J .—It is clearly proved that the accused in this case a t l i n o ,  J. 

hacked the deceased Dinni to death with a tangL The lower 
Court convicted him of culpable homicide not amounting to 
murder. Against this conviction he appeals and a t the same 
time the case has been taken up by this Court in revisiori and, 
the accused has been, called on to show cause why the conviction 
should not be altered to one under section 302 of the Indian 
Penal Code and the sentence enhanced.

I  have no hesitation whatever in rejecting the appeal as the 
evidence leaves no doubt that the deceased was killed by the 
accused and by no one else.

As regards the nature of the offence it seems to me th a t it 
certainly amounts to murder. The nature of the wounds and of 
the weapon used are such th a t a sober man would undoubtedly 
be presumed to know that the wounds were likely to prove fatal.
Section 86 of the Indian Penal Code makes it  clear that ordinary 
drunkenness (appellant is said to have been drunk) makes no 
difference to the knowledge with which a man is credited. If

* Crim inal Appeal No. 286 of 1914 (Orixninal Revinion Case No. 3Q9 of 1914),
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Re M i n b r d  
G a d a b a .

Ayi-ikq, J.

T y a b j i , J .

t ie  accused knew wliat the nattiral consequences of bis act were^ 
he mnsfc he presumed to have intended to cause them. Q?lie 
offence tlierefore oomos witliin the aubataiitive portiou of section 
300 oE the Indian Penal Code. It is pleaded on "belialf of tlie 
accused that it also comes within exception 4 to the same section. 
This is for him to show. I t  may be conceded that the offence 
was committed ‘‘̂ without premeditation in a sadden fight in 
the heat of passion upon a sudden quarre l/’ but the accused 
has also to show that he took no iinduo advantage and did not 
act in a cruel or unusual manner. The evidence nia,kes it 
perfectly clear that the deceased had only ii small stick like n 
cane^ while the accused fell upon him with a tanyi, a sort of 
battle a3?0 ordinarily carried by these hill-men. To my mind it 
is clear that in so doing the accused did take an undue advan­
tage and acted in a cruel and unusual manner^ and that he is 
precluded from availing himself of this exception. My learned 
brother however takes a different view ; and while I  myself 
with great deference think that the accuaed should have been 
charged with, and convicted of murdei*;, I  am not sure that the 
case is one in which the interests of justice imperatively require 
the interference of tbis Court in revision.

I  wonld th-Grefore simply confirm tlie conviction and tbe 
sentence passed by the Lower Court and dismiss the appeal.

T yabjIj J .—The accused was charged under section 304 of 
the Indian Penal Code of having committed culpable homicide 
not amounting to murders and sentenced to ten years'' rigorous 
imprisonment.

The facts proved at the trial were that the accused and the 
deceased were drunk^ and quarrelled. Then the accused struck 
the deceased eleven times with his tangi which severed the 
arteries, and caused the death of the deceased. The Sessions 
Judge found the acsused guilty^ and sentenced him to ten 
years’ rigorous imprisonment.

I  agree with my learned brother that the appeal should be 
dismissed for the reasons mentioned by him.

W ith reference to the revisional proceedings, the question is 
whether the accused was guilty not only of culpable homicide 
but of murder, and whether we ought to convict him nnder 
section 302 instead of section 304 of the Indian, Penal Code 
enhancing the sentence*



I t is true that section 86 of the Indian Penal Code 
iays down, that in certain cases an intoxicated person shall he 
liable to be dealt with as if he had the same knowledge as he Tta^ji, J. 
would have had if he had not been intoxicated.'’̂  But it does 
not provide that the intoxicated person shall be dealt with as if 
he had the same intent. I t seems to me that the word intent ” 
was advisedly omitted as “ knowledge ■” and ^^ntent^^ are both 
referred to in the earlier portion of the section. On the other 
hand it must be noted that section 86 expressly deals with 
‘■‘ cases where an. act [is] done . . . with a particular
knowledge or i n t e n t . I t  may therefore be (as was contended 
by the Public Prosecutor) that section 86 implies that intent 
should be inferred from knowledge though knowledge alone is 
expressly imputed to the intoxicated person. The section should 
in my opinion be construed strictly. But it is unnecessary 
to express any final opinion on this aspect of the case and on 
the effect of the necessary inferences to be drawn from the 
knowledge which section 86 imputes to an accused person. For 
even taking the restricted interpretation of section 86 that is 
contended for as being the correct one on behalf of the accused^ 
he comes within the fourthly mentioned case in section 300.

, The question then is whether the facts entitle the accused 
to the benefit of the fourth exception to section 300. It is 
clear on the facts as they appear from the evidence that the 
case does come within the excepfcion unless it is shown that the 
offender took undue advaiitage or acted in a cruel or unusual 
manner. I t  is in this connection that the Public Prosecutor has 
not satisfied my doubts. The accused was not put to hia trial 
Under this section. He would therefore not be concerned with 
proving that which would make exception 4 to section 800 
available to him. The question therefore of the onus of proof 
as laid down in section 105 of the Indian Evidence Act cannot 
in fairness be pressed against the accused. Apart from it, I  am 
not satisfied on the facts as they now appear on the evidence; 
that the accused took any undue advantage, or acted in a cruel 
or unusual manner. For, in this connection, I do not think that 
section 86 requires us to disregard the fact that the accused 
was intoxicated ; section 86 is a section which creates an artificial 
rule for the effect of evidence, and the significance of facts. The 
section must be read as it is. I t  does not provide that in all
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E<! M anb rv  cvittiinal matters, and for deciding' all questions under tliG Indian 
G ^ ea. QqjJq a, person who is intoxicated sliall be dealt witli in

Tyabji, J. the same way as if he liad nob been intoxicated^ unless the 
thing which intoxicated him waa adtninistered to him without 
his knowledge or against his will.’̂  I theroforo think th a t it iis 
very doubtfal, even i! the charge had been under section SOS, 
and the case had to be decided ou the materials bolore us, whether 
the accused should not be considered to have come under 
exception 4 to section 300. But remembering that the trial, was 
under section 304 and not under section 302, I  feel no doubt 
in giving expression to the opimon that the conviction ougltt not 
now to be altered t» one under section 302, and that the sentence 
ought not to be enhanced.

My learned bi-other’s view is different from mine on the 
question involyed in the revision case; and I need hardly say 
that I  cannot feel entire confidence in the correctness of my 
opinion on learning of his views. But whether my views are 
right or wrong I  feel no doubt as to them. I  am clearly of 
opinion that we should not interfere in revision and that the 
sentence should be confirmed.

1913.
July 28, 29 
and 30 and 
August 19.

A PPELLA TE CIVIL.

Before S ir Charles Arnold White, Kt.^ Chief Justice,
Mr. Justice Ayling and Mr. Justice Oldfield.

E. P. KOJSTBTI NAIOKER and two OTHEuy (ArpiLLAWTa in 
Second Appeal No. 103 oi? 1911 on tiik file of the H ioh 

OouEi’—Defendants JSTos. 3 to 5), A ppellants,

J. GO PAL A  AYYAR a n d  a n o t h e r  (R e sp o n d e n ts  in  th k  a b o v e  
SAID S e c o n d  A p p e a l— P l a i n t i f f s ) ,  R esp on d k n ts.'*

Negotiable Instruments Act {XVI  of 1881), sec. 28—Promissory nnie by agant, with­
out any indication oj execution as agent—Personal liability of executant

Unless an executant of a piomissory note clearly indicates thoroia eifchor by 
an addition to his signature or otherwise, tha t he executes ifc at. agent of another 
or tha t he does not intend thereby to inoar personal reaponeibilityj he is 
liable persoaally on the promissory note according to section 28 of the KTegotiable 
Insfcrutneats Act.

* Letters Pafceafc Appeal No. 187iof 1912,


