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It is argued before us however that the decision in Basawes- TuE
wara Swams v. Bellary Municipal Council(1) entitles the Muni- ﬁ‘;‘;‘;ﬁi‘;

cipality under section 168 of the District Municipalities Act, Sg;’lf:f;i;l
to demolish the ervections on the land in question. 1 cannot w
agree that the effect of the decision referred to is that any p ASNL;?;:MB'
erection can be considered to be an encroachment or obstruction Dyasom, I,
under section 168 of the District Municipalities Act after the
land uver which the erection is made has passed into the owner-
ship of the person who has made it ; and for the purposes of the
guestion befove us I see no distinction berween the transfer of
the ownership of the land by adverse possession and trausfer in
any other manner. In the case cited above the obstruction
consisted of a pial (or verandah) erected over drains belonging
to the Municipality and thus there was either no passing ouf
of the ownership of the land over which the pial was erected
from the Municipality to the person who had erected it, or the
pial was an obstraction to the drain belonging to the Munici-
pality in either lof which ocases the facts wounld be materially
distingunishable from those with which we have to deal.
I therefore thiuk that this appeal should be diswmissed with
costs.
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Madras Estates Land Act (I 'of 1908), sa. 3 (7), 6, 23, 158 and 15%— Old waste’
ajectment from—Omnus of proving ‘ old waste’ on landlord.

A landholdor claiming to ejeet a tenant under sections 153 and 157 of

Madras Estates Land Act (I of 1908) on the ground that he is a non-occupancy

ryot of ¢ old waste’ is by section 23 of the Act bound to prove that the land ia “old

(1) (1915) LL.R., 48 Mad,, 6; s.0., 23 M.L.J., 479,
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waste? within the meaning of section 3, clanse (7)of tho Act. If neibhor sub-
clavse (1) nor the Tabter part of anheclause (2) of the delinition of “old waste’
would apply to the facts of the casoe, the lrsth prol of sub-clanae (&) cannot bo
nsed 1o prove that the land iz ©old wasto” ay that rolors fo o slnte of faets
gnbsequent to the passing of the Act, and ag seckion 6 of the Act vested 1o the
tewant in possession occupancy right from the dido of the passing of tho Act
in all ryoti lands not being € old wasto, ’
Sreoxp APPeAL againsh the deerec of Diwnn Bohadur M..O.
Parrnasararnt Ayvawcar, the Disbrick Jndge of Godavari at
Rajabhmundry, in the Appeal No. 260 of 1910, preferred against
) B 2 i

the decree of 1. V., Svsea Rao, Suits Depuly Collector of
Glodavari, in Summary Suit No. 820 of 1910,

This was n it under sections 165 nud 157 of the Madras
Hstates Land Act by a landholder againsé his tenants on the

» Rot to the tenanbs on

ground that the land was “old waste
lease for a period of five years fromr 1904 and that the tenants
refused to give up the land atthe ond of the period.  The tenants
pleaded that the land was © ryoti land ™ in which they had
occupancy rights and not ¢old waste.” The land in question was
a lanka gradnally formmed in the Vrvidhagantami river in the
Godavari district. Both the Lower Conrts found the land was
ryobi land and not old waste and that the plaintiff had no right
to eject the tenants.

The landholder thereupon preferved this Second Appeal.

The other facts appear from the judgment of Tvani, J,

G, Venkataramayye for the appellant.

B. Narastmha Rao for the respondents Nos. 2 and 3.

Sapasiva Avvar, J.—Section 23 of the Madras Hstates Lnnd
Act says that a land “ shall be presumed to bhe vyoti land ofher
than old waste” until the contrary is proved., The important
question in issue in this case is whether the plaint land is ryoti
land coming under the definition of  old waste ” or “ryoti”? land
not coming under the definition of “old waste.””  Hor, if ib was
not ““ old waste,” section 6 gives the ryot in possession on the date
of the passing of the Act an oceupancy right in the land; and
this suit by the landlord (appellant hefore us) in ejectment wag
rightly dismissed by the Lower Courts. “ Old waste” is defined
in section 3, clause (7). Clause (7) containg two sub-clauses
Nos. (1) and (2). The plaint land adwmittedly does not come nunder
sub-clause (1). Asregards sub-clause (2), there are two parts in
it. The land in question does not come under the description of
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the land in the second part, that is, land in respect of which an
ojectment decree aguinst the ryot has been obtained before the
coming into force of the Act. As regards the first part of sub-
clause (2), it refers to a land which has remained without
vecupancy rights being held therein at any time within a period
of not less than ten years immediately prior to a letting by the
landholder after passing of the Aet. To find out whether aland
was ““old waste ” or not at the time of the passing of the Act, a
definition which says that a land shall be considered as old wasto
at the time of a letting after the passing of the Act, if certain
conditions are then fnlfilled, cannot be resorted to, becanse section
6 applied at once on the passing of the Act, and when once
occupancy rights are vested in ryot at the time of the passing of
the Act, the land ceases to be old waste.

Henco, it seems to me that the plaint land, which was
clearly ryoti land (that is, cultivable land other than private
land according to the definition in section 3, clause 16) on the.date
of the coming into force of the Hstates Land Act and which land
the landlord could not then prove to be ““ old waste ” under either
of the sub-clauses of section 3, must be held to have then been
ryoti land other than old waste. Ifso, the defendant got a right
of occupancy then under section & and could not be ejected
thereatter.

As to the avgnment that the addition made to section 158 by
the Amendment Act of 1909, namely, “nothing shall atfect the
liability of a non-occupaney ryob to be ejected on the ground of
the expiry of the term of a lease granted before the passing of
this Act,” that this addition would become mnseless if all non-
occupancy ryots in possession got occupancy rights on the pass-
‘ing of the Act, there ave certain kinds of noun-occupaney ryots
included in section 6, clauses 3, 4 and 5 of the Act who do not
obtain occupancy rights even if they were in possession on the
date of the coming into force of the Act. The additional clause
inserted by the amending Act insection 153 would apply to such
lands. On these grounds T would dismiss this Second Appeal
with costs.

If the land was “ old waste ” sectiou 157 of the Act as inter-
proted in Atchaparaju v. Krishnayachendrulu(l) will bar this suit.
But it i3 unnecessary to base my decision on that ground, as the

(1) (1913) 24 M.L.J, 402.
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correctness of that decision has been attacked in the arguments
before ns.

Tyasyi, J.-~The plaintilf prays for an order of ojectiient
against the defendant, his tenant ; the tenant on the other hand
contends that he bas the right of permanent occupancy in his
holding on the ground that he is o vyob, in possession of the
land at the date when the Madras lstates Land Act came into
operation, having been admitted by the plaintilf inco the posses-
sion of the land which he alleges is ryoti land, not being old
waste. The first question therefore that we have to decide is
whether the land is ryoti land not being old waste, The defend-
ant relies npon section 28 of the Madras Hstates Land Act which
raises the presumption that any land the nature of which it is
necessary to determine, is ryoti laud other than old waste, until
the contrary is proved.

The onus is therefore on the plaintiff to establish that the
land in question is old waste laud. He seeks todo so by
establishing that the land falls within the terms of section 8,
sub-section (7), clause (2). That clause according to the learned
pleader for the plaintiff is applicable to the facts of this case, his
contention being that the land in question is old waste, because at
the time of the letting of the land in 1909 by the landholder, it
had remained without any occupancy rights being held therein
within a continnons period of ten years, namely, from 1899 to
1909. Tt is admitted by the defendant that up to 1904 the land
in question was not subject to any oceupancy rights ; and that it
had been let to tenants under leages of varying tcrms the last of
which expired in 1904. In that year the present tenant obtained
a lease for five years and took possession of the land under his
lease. It is also admitted that up to the time when the Act
caws into operation, namely, 1lst July 1908, tho land was not
subject to any occupancy rights ; but the respondent contends
that on the 1st July 1908, while he wasin occupation of the land -
in question, it became impressed with occupancy rights by the
operation of the Act and he relies on section 6 for this contention.
The question therefore at this stage is whether the land was
impressed with occupancy rights on the 1st July 1908 by reagon
of the provisions of any section of the Act.

Section 6, on which reltince is placed by the defendant, does
not deal directly with the modes in which occupancy rights may
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be acquired in lands, that upto the coming into the operation of
the Act, were not subject to occupancy rights. Nor does it say
in what manner such lands as would come within the descrip-
tion of ‘old waste’ may be turned into ryoti land. But the
section proceeds on the assumption that the lands to which it
applies are ryoti lands not being old waste. It is, therefore, to
my mind, rather unsatisfactory that when we have to determine
the guestion whether a particular piece of land which at oue time
was not subject to occupancy rights became subsequently
impressed with such rights, we should have to fall back upon a
section referring to land that ex hypothesi is subject to occupancy
rights, I feel constrained, however not without a great deal of
hesitation, to come to the conclusion that in such a case also the
person claiming that the land is old waste must affirmatively
establish that the land in question comes within the definition
of old waste, contained in some provision of the Act such as
section 3, sub-section 7, clause 1; and a8 a consequence must, if
necessary, prove that there are no occupancy rights in the land.
I come to this conclusion on a consideration of the presumption
raised under seetion 28 and the definition of ‘ ryoti land’ contained
in section 3, clause 16, together with the provisions of section 3,
clause 7, relating to the definition of ¢old waste.’

Turning then to the definition of ¢ old waste ’ in section 3 (7)
and o the means which are provided in it for establishing that
any land is old waste after the Act came into operation, it is
admitted that the plaintiff has not obtained a final decree of a
competent Civil Conrt establishing that the ryot has no oceu-
pancy right before the passing of the Act. Itis also admitted
that the land in question wasnot possessed by the landholder or
his predecessors in title for a continuous period of not less than
ten years. Nor has it continuously remained uncultivated during
that time. So that the two modes expressly laid down by the
Legislature in the seventh clause of section 3 for establishing
that the land is old waste cannot avail the plaintiff. It follows
that no facts were proved on proof of which the lower Courts
were bound to hold that the plaintiff had established that the
land in question was ‘ old waste.” As the proof that was offered
by the plaintiff did not consist of either of the two modes above
referred to, it was open to the Lower Courta to hold that
the plaintiff had not succeeded in discharging the burden, by
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adduecing the evidence that he did.  Hence their decision cannot,
be guestioned in Second Appeal.

For theso reasons I agreo that thiy appeal must bo dismissed
with costs.

APPRELLATE CIVIL,
Before Mr, Justice Ayling and Mr. Justice Sadasive Ayyur,
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Interest Act (XXXII of 1839)—Debt payalle in kind---Interest allowabls.

A debt which is specifically expressed as payable in certain fxed monsares of
grain and ab » specified time is i debt certain within the meeuing of Aot XXX11
of 1839 und interest is allowable on the name.

Juggomohumn Ghose v, Manichehand (1559) 7 M. LA, 263, referred to.

Narayan v. Nugappa (1910) 12 Bow, L.1k., §31, dissented from,

SeEcowp APrEAL against the decres of K. Impromumnt Narg, the
Subordinate Judge of South Malabar at Calicut, in Appeals Nos.
802 and 317 of 1911, preferred against bhe decree of M.V,
Naravanan Naig, the District Munsif of Manjeri, in Original
Suit No. 584 of 1909.

The facts of the case appear sufficiently from the judgment,

C. V. Anantakrishne Ayyar for the appellunts.

T. B. Rumachandra Ayyer for the {irst respondeut.

JupeuENT.~In our opiniou tho Subordinate Judge’s findings
of fact as to the plaintitt’s right to redeem cannot bo said nob to
be based on evidence and must be accepted.

The appellant’s vakil argues velying on Narayan v.
Nagappa(l) that the award of interest on a debt pa,yable in kind

* Second Appeal No, 2109 of 1912,
(1) (1510) 12 Bom, L.R., 831.



