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APPELLATE CIVIL.
Before Mr. Justice Sadasiva Ayyar and Mr. Justice Tyabjs.

1918, THE CHAIRMAN, MUNICIPAL COUNCIL, SRIRANGAM
31‘15’323 (DBFENDANT), APPBLLANT,

e v,
SUBBA PANDITHAR (Pratsrirr), RespoxpeNr.*

Madras District Municipalities Act (IV of 1884), sec, 168—Adverse possession
aguinst Municipality — Lawful encroachment, meening of—Right of Munici-
pality to remove engroachients, etc., after title barred— Limitation Act (XV
of 1877)— Lémitation Amendment Act (X1 of 1900).

Adverse possession by a person for twelve years before the Limitation
Amendment Act of 1900 came into force, of some portion of a street vested ina
Municipality, is snfficient to give the person a clear titleas against the Munici-
pality.

Under gection 168 of the District Mnnicipalities Act, the Municipal Council
is not entitled to remove the projections and encroachmwents made by a person
who has acquired full title to them and to the site on which the enoroachments
stand by adverse possession for the statutory period.

Basaveswara Swami v. Bellary Municipal Council (1915) LL.R., 38 Mad., 6;

8.c., 23 M.L.J., 478, distinguished.
Seconp ArPEAL against the decree of E. L. Trornrow, the
District Judge of Trichinopoly in Appeal No. 344 of 1910, pre-
ferred against the decree of T. Jivasr Rao, the District Munsif
of Srirangam in Original Suit No. 286 of 1909.

The plaintiff brought the suit against the Municipality of
Srirangam for the issue of a permanentinjunction restraining the
Municipal Council from entering on a koradu (pavement) in front
of the plaintiff’s house or on the land on which the koradu was
constructed and from removing the same. The plaintiff alleged
that the koradu in question was in the enjoyment of the plaintiff
and his predecessors in title for over a period of sixty years. In
1901, the plaintiff applied to the defendant Municipality for a
written permission to renew the structure on the sites in ques-
tion by erecting a stone pial and koradu in the place of a mud
structure which was previcusly in existence. Both the lower
courts found that the plaintiff had been in posseesion and enjoy-
ment of the structure in question (which were encroachmsenis on
the street) for more than thirty years. The defendant Council
pleaded that the plaintiff had not acquired title by adverse

'* Second Appeal No. §77 of 1912,
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possession, and that the suit was bad for nonjoinder of the
Government ag a party to the suit. Both the Tower Couris
granted the permnanent injunction as prayed for hy the plaintiff.
The defendant, the Munivipal Council, thereupon preferved a
second appeal to the High Conrt.

N. Rajagopale dehoriyar for the appellant contended that
the plaintift did not as a matter of fact acquire title by adverse
possession for the statutory period, that he was in possession
only by sufferance and that in any event the Municipal Council
wag competent and entitled under the District Municipalities Act,
section 168, to remove the structure as an encroachment on the
street, irrespective of the question whether the plaintilf had
acquired title to the same by adverse possession for the statutory
period, and relied on Basaveswara Swami v. Bellary Municipal
Councrl(1).

V. Viswanathe Sastri for the respoudent contended that
acquisition of title by adverse possession was a gnestion of fact,
and that a Municipality was entitled to demolish only encroach-
ments on streets and not sites or structares on sites which by
adverse possession for the statutory period ceased to be part of
the street.
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Sapasiva Avvar, d.~-The lower courts in considering the Sanasiva

question of possession have proceeded ou the footing that the
plaintiff should have had adverse possession for thirky years
before suit before he counld acquire title to the street space
encroached upon against the Municipality of Srirangam. It is
clear bhat if he had had possession for twelve years before the
Limitation Amendment Aet of 1900 came into force, that
possession was sufficient to have given him a clear title as
against the Municipality.

On the guestion whether under section 168 of the District
Municipalities Act, the Municipal Council was entitled to
remove the projections and encroachments, even though the
plaintiff bad acquired full title to them and to the site on
which the encroachment stood, I have had serious donbts.
In Basaveswara Swami v. Bellary Municipal Council(1) the
Government was a party to the suit and their title was not lost.
Further, the adverse title established there did not relate to the
whole cubie space of the street belonging to the Municipality

(1) (1915) LL.R,, 38 Mad, 6; 5.0, 23 M.LJ, 478,

Axyar, d.
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but only to the upper space portion situated over a drain
space which still continned vested in the Muanicipality. An
erection which bas becoms lawful by adverse possession might
gbill be an obstruction or encroachment g far as the drain space
beueath it (such drain space coming under the definition o
“gtreet”) is concerned. But where the whole cubic space
forming @ portion of the street, vested in the Municipality has
been effactively occupied and acquired by adverse possession
against the Municipality, the whole of such space ceages to be a
street, and the original encroachment or obstruction can no
longer, it seems to me, be called an c¢ncroachent or obstruction
in the street, because the street space encroached upon has
wholly ceased to be a street.

I would distinguish the present case from the 23 Madras
Law Journal case on this ground, though, I must admib thatb
the observations in the judgments delivered in that case
(especially that of my learned brother Suxpavs Avvaw, J.) are
put on the broald grounl that the acquisition of title by adverse
possession and the loss of title in the Municipality has nothing
to do with the Municipality’s power under section 168 to remove
encroachments because clause (3) of section 168 provides for
compensation for the removal of lawful encroachments by the
Municipality. I might, however, be permitted to remark
that clause (8) relates only to encroachments lawfully made
(evidently by license) under section (67) and not to eneroach-
wents which were unlawful when made but the title to the
space covered by which encroachments has hecome indefeasible
by adverse possession.

In the result though not without hesitation, I concur in the
dismissal of this appeal with costs.

Tvans, J.—The plaintiff sued for an injunction against the
Municipal Council of Srirangam restraining it from entering the
land referred to in the plaint. The District Judge agreeing
with the District Munsif has found that the plaintiff has been in
possession of the land and of the erections over it for over
the statutory period and has acquired a title to the land by
prescription. This in our opinion is a question of fact, and
we caunot interfere with the finding in second appeal.

It seems to mo to be clear that if the land belongs to the

plaintiff his structure over his own land cannot be demolished
by the Municipality.
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It is argued before us however that the decision in Basawes- TuE
wara Swams v. Bellary Municipal Council(1) entitles the Muni- ﬁ‘;‘;‘;ﬁi‘;

cipality under section 168 of the District Municipalities Act, Sg;’lf:f;i;l
to demolish the ervections on the land in question. 1 cannot w
agree that the effect of the decision referred to is that any p ASNL;?;:MB'
erection can be considered to be an encroachment or obstruction Dyasom, I,
under section 168 of the District Municipalities Act after the
land uver which the erection is made has passed into the owner-
ship of the person who has made it ; and for the purposes of the
guestion befove us I see no distinction berween the transfer of
the ownership of the land by adverse possession and trausfer in
any other manner. In the case cited above the obstruction
consisted of a pial (or verandah) erected over drains belonging
to the Municipality and thus there was either no passing ouf
of the ownership of the land over which the pial was erected
from the Municipality to the person who had erected it, or the
pial was an obstraction to the drain belonging to the Munici-
pality in either lof which ocases the facts wounld be materially
distingunishable from those with which we have to deal.
I therefore thiuk that this appeal should be diswmissed with
costs.

APPELLATE CIVIL.
Before Mr. Justice Sadasiva Ayyar and Mr. Justice Tyabje.

SRI B.B. SARVARAYUDU GARU (Frrst PraiNwrer), Alglg{-, .
uga .
APPELLANT, e Skl

v.

K .VENKATARAJU (SeconDp Prarwrirr AyD DErENDpaNTS
Nos. 1 ayp 2), RespoNDENTS.*

Madras Estates Land Act (I 'of 1908), sa. 3 (7), 6, 23, 158 and 15%— Old waste’
ajectment from—Omnus of proving ‘ old waste’ on landlord.

A landholdor claiming to ejeet a tenant under sections 153 and 157 of

Madras Estates Land Act (I of 1908) on the ground that he is a non-occupancy

ryot of ¢ old waste’ is by section 23 of the Act bound to prove that the land ia “old

(1) (1915) LL.R., 48 Mad,, 6; s.0., 23 M.L.J., 479,
# Sacond Appeal No, 1876 of 1912,



