
APPELLATE CIVIL.

Before Mr, Justice Sadasiva Ayyarand Mr. Justice Tyahji.

X913.  THE CHAIRMAN, MUNICIPAL COUNCIL, SRIRANGAM
( D e f e n d a n t ) ,  A p p e l l a n t ,

and 30.  ̂ ’
--------------------  V,

SUBBA PANDITHAE ( P l a in t if f ) ,  R e s p o n d e n t .*

Jfadrai District Municipalities Act (IV of 1884-), sec, 168—Adverse possession 
at/ixinst Municipality —‘ Lawful encroachment,' meaning of—Right oj Mu'n.ici- 
pality to remove encroachments, etc., after title barred—Limitation Act {XV 
of 1877)—Limitation Amendment Act (XI of 1900).

Adverse possession by a person for twelve years before the Limitation 
Amendment Act of 1900 came into force, of some portion of a street vested in a 
Municipality, is snffieientto give the person a clear title as against the Munici­
pality.

Under aectiou 168 of tlie District Municipalities Act, the Municipal Council 
ia not entitled to remove the projections and eiioroachiueuts made by a person 
who has acquired full title to them and to the site on which the enoroachmonts 
stand by adverse posseBsion for the statutory period.

Basaveswara Swami y. Bellary Municipal Council (1915) I.L.K., 38 Mad., 6; 
B.C., 23 M.L.J., 478, d iB t in g u is h e d .

S e c o n d  A p p e a l against the decree of B. L. T h o e n to n , the 
District Judge of Trichinopolj in Appeal No. 344 of 1910, pre­
ferred against the decree of T. J iv a j i  R a o , the District Munsif 
of Srirangam in Original Suit No. 286 of 1909.

The plaintiff brought the suit against the Jdunieipality of 
Srirangam for the issue of a permanent injunction restraining the 
Municipal Council from entering on a koradu (pavement) in front 
of the plaintiff’s house or on the land on which the Icoradu was 
constructed and from removing the same. The plaintiff alleged 
that the Itoradu in question was in the enjoyment of the plaintiff 
and i i s  predecessors in title for over a period of sixty years. In 
1901, the plaintiff applied to the defendant Municipality for a 
written permission to renew the structure on the sites in ques­
tion hy erecting a stone pial and koradu in the place of a mud 
structure which was previously in existence. Both the lower 
courts found that the plaintiff had been in possession and enjoy­
ment of the structure in question (which were encroachments on 
the street) for more than th irty  years. The defendant C!ounciI 
pleaded that the plaintiff had not acquired title  by adverse
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possession^ and tliat the siiifc was l)ad for nonjoinder o£ the the 
Grovernmenli ris a party  to tlie Huit. Both the Lower Courts MUNICIPATi
granted tlie pennn,neiit iiijuactioii. as prayed for liy the plaintiff. Coi;kciLj 
The dei'endaxitj tlie MimicipaJ Council, thereupon preferred a ’
second appeal to the Hin-li Court. PAKDmLB

N. Eajagopala Achariyar for 1-he appellant contended that 
the plaintiff did not as a m atter of fact acquire title by adverse 
possession for the statutory period^ tliat he was in possession 
only by snfi'erii/nce and that in any event the Municipal Coencil 
was competeut and entitled under tlie District Municipalities Act, 
section 168, to remove the .structure as an encroacliment on the 
street^ irrespective oi: the question whether the plaintili: had 
acquired title to the same by adverse possession for the statutory 
period^ and relied on Basaveswara Sv;mvi v. BeUaty Municipal 
Council{l).

V, Viswanatha S adri for the respondent contended that 
acquisition ol; title by adverse possession was a question of fact; 
and tha t a Municipality was entitled to demolisii only encroach­
ments on streets and not sites or strnctares on sites which by 
adverse possession for the statutory period ceased to be part of 
the street.

S a pa siv a  A yyaB; J.-'-The lower courts in considering the Sadasiva 
question of possession have proceeded on the footing that the 
plaintiff should have had adverse possession for thirty years 
before suit before he could acquire title to the street space 
encroached upon against the Municipality of Srirrx,ngain. I t  is 
clear that if he had had possession for twelve years before the 
Limitation Amendment Act of 1900 ca.ne into force^ that 
possession was sufficient to have given him a clear title as 
against the Municipality.

On the question whether under section 168 of the D istrict 
Municipalities Act; the Municipal Council was entitled to 
remove the projections and encroachments; even though the 
plaintiff had acquired full title to them and to the site on 
which the encroachment stood; I  have had serious doubts.
Ill Basaveswara Bwami v, Bellary Municipal Council {I) th e 
Government was a party to the suit and their title was not lost.
Further, the adverse title established there did not relate to the 
whole cubic space of the street belonging to the Municipality
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The only to tlie upper apace portion sHniated over a drain
C h a i r m a n ,  gnace which still continued V‘33ted in tli© Maniolpality. An MnNicii>Aii -

O ouN ciL, e re c t io n , w h i c h  has become ituvvml by adverse possession might
B r ih a n g a m ,  obstruction or onoroachuiou.i'' so far tKe drain space

S d b b a  -beneath it (such drain space ooniing under the definition o 
“ street ”) is concerned. B at where the whole cubic

P a n d i t h a r .
space

Ayyak̂ J* forming a portion of the street, vested in the Municipality has 
been effeotiyely occupied and acquired by adverse possession 
against the Municipalityj the whole of such space ceases to be a 
street, and the original encroach me nfc or obstruction can no 
longer, it seems to me, be called an encroacliinent or obstruction 
in t ie  street, because the street space encroached upon has 
wholly ceased to be a street.

I  would distinguish the present case from the 23 Madras 
Law Journal case on this ground, though, I  mList udmifc that 
the observations in the judgments delivered in that case 
(especially that of my learned brother Scndaba Ayyar, J.) are 
put on the broad grotini that the aoquisifciou of title  by adverse 
possession and the loss of title in the Municipality has nothing 
to do with the Municipality’s power under section 168 to remove 
eucroachments because clause (3) of section. 168 provides for 
compensation for the removal of lawful encroachments by the 
Manicipality. I might, however, be permitted to remark 
that clause (3) relates only to encroachments lawfully made 
(evidently by license) under section (67) and not to encroach­
ments which were unlawful when made bat the title to the 
space covered by whioh encroachments has become indefeasible 
by adverse possession.

In  the result though not without hesitation, I concur in the 
dismissal of this appeal with costs.

T t a b j i ,  J .  Tyabji, J . — The plaintiff sued for an injunction against the 
Municipal Council of Srirangam restraining it from entering the 
land referred to in the plaint. The District Judge agreeing 
with the District Munsif has found tha t the plaintiff has been in 
possession of the land and of the erections over it for over 
the statutory period and has acquired a title to the land by 
prescription. This in our opinion is a question of fact, and 
we cannot interfere with the finding in second appeal.

I t  seems to me to be clear that if the land belongs to the 
plaintiff his structure over his own land cannot be demolished 
by the Municipality.
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I t  is argued before us however fchat the decision in Basawes- 
war a Swami v. Bellary Mimicipal Goutic%l[i) entitles the Muni­
cipality uuder section 168 of the District Municipalities Act, 
to demolish the erections on the land in question. 1 cannot 
agree that the effect of the decision referred to is that any 
erection can be considered to be an encroachment or obstracfciou 
under section 168 of the District Municipalities Act after the 
land over which the erection is made has passed into the owner­
ship of the person who has made i t ; and for the purposes of the 
question before us I  see no distinction between the transfer of 
the ownership of the land by adverse possession and transfer in 
any other manner. In  the case cited above the obstruction 
consisted of a pial (or verandah) erected over drains belonging 
to the Municipality and thus there was either no passing out 
of the ownership ol: the land over which the pial was erected 
from the Manicipality to the person who had erected it  ̂ or the 
pial was an obstruction to the drain, belonging to the M unici­
pality in either !of which oases the facts would be materially 
distinguishable from those with which we have to deal.

I  therefore think that this appeal should be dismissed with 
costs.
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APPELLATE CIVIL.

Before Mr. Justice Sadasiva Ayyar and Mr. Justice Tyahji.

SRI B, B. SABYARAYUDU G-ARU ( F i r s t  P l a i n t i f f ) ,  

A p p e l la n t ,

V.

K  .V E N K A T A R A .J T J  ( S bgond P l a in t ifi’ a nd  D efen d an ts  

N ob. 1 AND 2 ) ,  R espondents,*

Madras Estates Land Act (I  'of 1908), ss. 3 (7), 6, 23, 153 and 157—‘ OU waste/ 
ejectment from—Onus of proving ‘ old im ste ’ on landlord.

A landholder claiming to eject a tenan t under sectiona 153 and 157 of 
Madiras Estates Land A ct (I of 1908) on the ground tha t ho is a non-ocoupancy 
ryot of ‘ old waste ’ is by section 23 of the Act bound to prove that the laud is ‘old

(1 ) (1915; I.L.R., a8 Mad., 6; s.c., 23 479.
* Second Appeal No. 1376 of 191^.

1913.
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