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APPELLATE CIVIL.
Before M. TJusticr Sadasiva Ayywr cond e J) ushice Pynbji.

1913, P. TATHIR (Srconp DEFENDANT), ALPELIANT,

July 23, 24
and 25, 17

0. MARTMADISSA anp 1wo oruErs (PLAINTIFE AND
Depenoanty Nos. 1 anp 8), Rusroxpunes. *

Transfer aof Property Aet (IV of 1882), sec. AZ--Tis poudong-—Contentious swit,
meaning of —Meiendly swit, no contest--Plen of e pondens nod taken in the
written statement— Point of Traw —Plea per mitted after remand,

The words “ conbentious suit ™ in soc. 52 of the Transfer of Property Aot (l v
of 1882) are used iu contradistinetion to a friendly suit in which thore is no
contest. Every suit other than such a friendly suit, by ils origin and nabure,
falls within the definition of n contentious Buit.

Jogendra Chander Ghogse v. Fulbumari Dassi (1900) I LR, 27 Cale., 77

followed.
Frishne Kaeming Debi v, Dino Mony Chowdhurani (1804) L.IL.R., 31 Calo.,
858 and Upendra Chandra Singh v. Mohri Lal Marwari (190%) LL.R., 31 Oale,

743, dissented from.
Faiyaz Husain IKhan v. Prag Naerain (1907) LI.R., 29 All, 3390 (PO ),

referred to.

A point of law such as lig pendens which was argued befores the firsh

cours, and which required po further facts than those already on record must
be considered by the Appellate Court though the defendants did not p'luad it
in the written statement. .
Secoxp Aprral againsi the decree of K. Impromy~wi. Narg, the
Subordinate Judge of South Malabar at Calicut, in Appeal No.
113 of 1911, preterred against the decree of T. V. NaravAwan
Narr, the District Munsif of Mangeri, in Original Suit No. 655
of 1909. ' ’

The facts appear from the judgment of the High Court.

T. BR. Ramachandra Ayyar for the appellant.

The Honourable Mr. 7. Richmond for the first respondent.

BADABIVA JupauaNnz.—The Mansif, on remand by the Subordinate Judge,
f}‘,ﬁﬁlf;‘? held that the plaiutiff, who had obtained an assignmont of the
rights of one Kotfa Athan, was bound by the decision in Original
Suit No. 414 of 1907 (Exhibit VI). In that decision it was held
that the land referred to in the plaint belonged to the second
defendant and not to the said Athan. The plaintiff obtained

# Becond Appeal No. 1422 of 1918,
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from Athan the assignment on which he relies in January 1908
during the pendency of the said suit. Applying the doctrine
of lis pendens the Munsif held that the plaintiff could not zeb up
a title to the said Jand as against the second defendant, The
Subordinate Judge on appeal refused to consider the plea of Iis
pendens because it was not raised specifically by the defendants
in their written statement, and the Munsif by the remand order
was directed to decide the case on the merits irrespective of the
effect of the doctrine of lis pendens.

The argumeut based on the doctrine of lis pendens had
evideutly hbeen argued Defore the Muousif. It was a pure
question of law, and required for its disposal mno additional
evidence beyond what was already on record. It oughttherefore
in our opinion t0 have been considered by the Appellate Court.

'lhat question has been fully argued before us. We agree
with the decision of ‘Macusan, C.J., and BaNErJIEE, J., in Jogendra
Chunder Ghose v, Fulkumari Dassi( 1) that the words “ conten=
- fious suit” in section 52 of the Transfer of Property Act are used
in contradistinction to a friendly suit in which thereis no contest.
Hvery suit other than such a friendly suit, by its origin and

nature, falls within the definition of a contentious suit, We~

think that the observations to the contrary in other cases [two of
them Kriskna Kamint Debi v. Dino Mony Chowdhurani(2) and
Upendra Chondra Singh v. Mohri Lal Marwari(3)] must be held
to be erroneous in view of the dictum of their Lordships of the
Privy Council in Faiyaz Husain Khan v. Prag Narain(4).

In the result we reverse the Lower Appellate Court’s
decree and dismiss the plaintiff’s snit. As the second defendant
(appellant) has succeeded on a point nob properly raised by him

_in the Lower Courts, we direct the jparties to bear their

respective costs throughout.

(1) (1900) LL.R., 27 Cale., 77. (2) (1904) I.L.R., 81 Calo., 658,
(3) (1904) LL.R., 8 Cale., 745. (4) (1907) T.L.R., 29 All., 839 (P.0.).
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