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A.PPELLATB CIVIL.

Before Mr. Jû -die-c. Sudaslva Ai/yar a.wl Mr. Jii-s'Hi'.e Tijnhji,

P. KATHIR/ ( S econd T)ei!’kndant), A,i;'i>bli,ant,

THE IFDTAN TiA.W RKPORI'H. [VOL. XXXVni.

0 .  MARBM;ADTSSA an d  tw o  o th k b s  (P.caintih'l-' ant>

D kFISNDANT'’, WOS. 1 ATs'-D B), RESrONDEN'l'd. *

TranitJ'er of Propsrtij Act { IF  of IH S i), hoc. 52 --Lis pou ilons—■O'oHfeH.iioM.N su i t ,  
meanin-d of— IPriendlij hwU, nn content-— Plea, of I'm pi,ni.iliinB not tiilcan in  the, 
w f  U te n  s ta te m m t—  Poinf of L d w  —Plea p e r m i U c d  a fter r e m a n d .

The Yfovds • 'cotvtaii(,iou.a auifc ” in sijo, 52 of ttuj 'Draaafor of Pr(i])(irhy Aoi; (IV  
of 1882) are tiBed iu oontradistxucfcioii to a friendly Buifc in which there is no 
oontesfc. E yerj suifc other tlian saoh a friGndly suit, by if.s origin and nature, 
falls withiu the definition nf a, contention h Btiifc.

Jogmdra Ghander Qhose v. Ful/cumm Daasi (190(3) I.L.R., 27 G'alo., 77,

followed.
Krishna Kamini Dehi v. Bino Moiiy ChowAhitrani (19(M<) I.L.R.j 31 Oalo,, 

658 and Upend/ra Chandra 8 inyh v. Mahri La.1 Mcirwari (190i) I.L.U,, 31 Oalo,,

74-5, dissented from.
Faiyas Ilusain Khan v. Prag Narain (1907) I'.L.B,., 29 A ll, 339 CP.O.),

refervodto-
A point of law such as Us pendona which, was arg^ued before th e  iirsfc 

courb, and 'w h i c h  required b o  further facts t h a n  those already on recoi-d m i i B t  

be comidered hy the Appellate Oourfc though the defendauta did not pload it  
ia  the w ritten 8ta,temenfc.

S e c o k d  Appeal against, the decree of K . I m b io h u n n i . fsfAiR, the  
Subordinate Judge of South Malabar at Oalioufc, in Appeal No. 
113 of 1911, preferred against the decree of T. Y . N’arayahan 
Hair^ th.0 District Matisif of Mangeri, in Original Suit No. 656 
of 1909.

The facts appear from the judgment of the H igh Courfc.
T. R. Ramachandra A ifyar for the appellant.
The Honourable Mi*. T. Richmond for the first respondent. 

SiMsiTj, J DDGMBNT.—The Munsif^ on remand hy  the Subordinate Judge,
lield that the plaiutiff, who had obtained an assignment of the 
rights of one Kofcta Athan^ was bound by the decision in Origmal 
Suit No. 414 of 1907 (Exhibit Y l). In  that decision it was held 
that the land referred to in the plaint belonged to the second 
defendant and not to the said Athan. The plaintiff obtained

* Second Appeal ITo. of 1912.



from Athan the assigament on wliioli lie relies in  January 1908 Kathir 
during tlie ‘ peiideucy of the said suit. Applying the doctrine makema- 
of Us pendens the Munsif held that the plaintiff eould not set up j îssa. 
a  title  to the said land as against the second defendant. The t̂ Am.sivA 
Subordinate Judge on appeal refused to consider the plea of Us TvAB^/^jr 
pendens because it was not raised specifically by the defendants 
in  their written statement^ and the Munsif by the remand order 
was directed to decide the case on the merits irrespective of the 
effect of the doctrine of Us pendens.

The argameiit based on the doctrine of Us pendans had 
evidently been argued before the Mnrisif. I t was a pure 
question of law, and required for its disposal no additional 
evidence beyond what was ah-eady on record. I t  ought therefore 
in our opinion to have been considered by the Appellate Court.

'L'hat question has been fully argued before us. W e agree 
with the decision of Maolidan, O.J.^ and Banerjee^ J., in Jogendra 
Chunder Ghose v, Fulhumari Dassi{ I) that the words conten­
tious suit^’ in sectiion 52 of the Transfer of Property Act are used 
in contz-adistinotion to a friendly suit in which there is no contest.
Every suit other than  snch a friendly suitj by its orig-in and 
nature, falls within the definition of a contentious suit. W e 
think that the observations to the contrary in other cases [two of 
them Krishia Kam ini Debi v. Dino Mony Ghowdhurani{2) and 
Upendra Chandra Singh v, Mohri Lai Marwari{3)'} must be held 
to be erroneous in view of the dictum of their Lordships of the 
Privy Council in Faiyaz H%sain Khan  v. Frag Naram{4’).

In  the result we reverse the Lower Appellate Court’s 
decree and dismiss the plaintiff’s suit. As the second defendant 
(appellant) has succeeded on a point not properly raised by bim 
in the Lower Courts^ we dii'ect the 4 >arties to bear their 
respective costs throughout.

(1) (1900) LL.R., 27 Calc., 77. (2) (1904) LL.R,, 31 Calo., 6S8.
(3) (1904) LL.Ii., 33, Calo., 745. (4) (1907) I.L.S., 29 All., 339 (P.O.).

•70L . X X X 7IIL] MADRAS SE R IE S. 451


