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APPELLATE CIVIL.
HBefore Mw. Justice Miller aud Mr. Justice
Sankaran Neair,
LODD GOVINDOSS KRISHNADOSS (Pramwmwr),
1918,
July 18. .

RURMWANIT-BAT (Derewpanr).®

Presidency Small Cuuse Cornsty Act (XV of 1682y, see. 60— Liondtation del (IX
of 1808), sec. 20, proviso--Part-payment of pringipal — Literate  debtor--
Part-payment signed, but wol written by lim ~-Whether sufficient compliance
within the proviso.

‘When 4wo or more Judgus of ths Bmall Cause Courl ave sitking together for
the purpose of exzerciging the juvisdiction confervad by seotion 38 of the
Presidency Small Cause Courts Aot (XV of 1858), they are silling “in o suip”
within the meaning of those words in scetion 89, and if a referonco is made
to the High Courf under its provisions, sueh refercnee iz valid,

Section 20 of the Limitation Act requires that in the cage of w part-payment;
of the principal of a debt, the enbry recording the payment should be writien
by the person who makes the paymont when such person knnws how to write ;
hig mere gignature to the entry written by aunother i not o sufficient compliance
with the section.

Joshi Bhaishankar v, Bai Parvati (1902) LL.IR, 26 Bom., 246, Jamna v, Jaga
‘Bhana (1904) T.L.R., 28 Bom., 262, and Mukhi Haji Rehmuttulle v, Coverji
Bhujo (1896) 1.L.R,, 28 Cale,, 546, followed.

Sesha v. Seshayz (1884) L.T.R., 7 Mad., 55, and Elioppa v. Annamalai (1884)
LI.R., 7 Mad,, 76, distinguished. :

Rerirzvor under section 69 of the Presidency Small Cause
Courts Act (XV of 1582), by C. Krismwaw, the Chief Judge,
V. C. DpsikacHEARIAR and S, Ramaswamr AvvaNGar,the Judges of
the Presidency Court of Small Causes, Madras, in Full Hench
Application No. 83 of 1912 in Suit No. 8513 of 19(2.

The plaintiff as indorsee of a pro-note execnted by the defeud-
ant sued to recover on the note. Among other pleas, defendant
pleaded that the suit was barred by limitation. 'The note was
dated 4th Aungust 1908 and the suit was filed on 19th June 1912,
To save limitation plaintiff relied on a part-payment of Rs. 100
towards the note by the defendant coupled with an indorsement
on the back of the mote which ran thus: “ Paid one hundred
rupees only.” Though, ag found, defendant was o lady who knew

# Referred Case No. 10 of 1912,
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how to write, this indorsement was in the handwriting of a third
person but it was signed by the defendant. It was also found
that the payment was towards the principal of the debt. The
indorsement was dated 18th Jnne 1909 and if the parb-
payment with the indorsement gave rise t0 a new period of
limitation nnder section 20 of the Limitation Act, the suit

was within time as 18th of June 1912 was a day on which.

plaints were not received in the Presidency Small Cause Court.
The question on which Judges of the Mmall Cause Court differed
was whether the indursement was a sufficient eompliance within
the meaning of the proviso in section 20 of the Limitation Aect.
Two of the Judges held that under the ruling in Ellappe v.
Annamalai(l), the indorsement was a sutficient compliance as it
was signed by the defendant though she did mot write the
indorsement herself; the third Judge held that as she knew to
write and did not write the indorsement and as no reasons were
alleged why she did not herself write the indorsement, her
signature to it was immaterial and there was not a safficient
compliance with the proviso.

The question submitted for the opinion of the High Court
under section 69 was as follows :—

¢ Where a debtor, who knew to write, made a part-payment
towards the principal of the debt and the fact of such payment
appeared in a writing signed by the debtor but not written by him,
was there a sufficient compliance with the proviso to scetion 20
of the Limitation Act and could a new period of limitation be
computed from the time when such payment was made.”

V. O. Seshachariar for the plaintiff.

Venkatasubba Bao and Radhalrishnayya for the defenda,nt

MirLer, J.—There is a preliminary objection that section 69
of the Presidency Small Cause Courts Act (XV of 1882) does not
provide for the reference made to us, but in my opinion when
two or more Judges of the Small Canse Court are sitting together
for the purpose of exercising the Jurisdiction conferred by section
88, they are sitting in a suit within the meaning of thogse words
in section 69. The preliminary objection, therefore, fails.

Then, on the merits, I think that the decisions in Sesha v.
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confined to the case with which they dealt,—the case, that is te
say in which the person making the payment is, by reason of
his inability to write, unableto m ake an entry in his own hand of
the fact of payment. No doubt in the judgment of Horgmws, J.,
in Ellappa v. Annamalai(l) there is langunage which suggests
that, in the opinion of that learned Judge, a person, whether
ho can write or not, might be sald to make that his own hand-
writing which was written by somebody else it he adopts thab
writing and puts his signature to it It docs not appear to me
that KinpersLEY, J., was entively of that opinion. e expresses
a doubt whether the words of the Limitation Act do not
veaily vequire that the writing should be made actually by the
person paying, but he points to a lormer decision, Sesha v.
Seshaya(2) in which it was decided that a signature by a mark
was in the circomstances of the case sufficient compliance
with the twentieth scction of Act XV of 1877. And he says:
“ Having ascertained that other Judges approve of that decision,
1 am content to follow it as expressing the opinion of the majority
of the Judges.”” I think it may be open to doubt as to what
exactly the learned Judge means butso far as it appears {rom the
report, L think it would not be wrong to hold that he, at any
rate, and the majority of the Judges of the Court were consi~
dering only the cagses in which the signature to the entry of
part-payment is made by the mark of a person unable to write.
It seems, therefore, not improper to cenfine these two cases to
the cases which I have suggested. The same view appears to
have heen takenin Bombay and Oalcutta, In Mukhe Haji Rah-
mutiulla v. Coverji Bhuja(3), it is suggested that the Madras
cases refer to cases in which it is impossible that more can be done
in the way of writing an entry by the person making the paymenti
than affixing a mark. In Josht Bhaishankarv. Bai Parvati(4),
the same view is, I think, indicated and we find that in Jamna
v. Jaga Bhana(5). Sir LAWRENCE JENKINS accepts the Madras
decisions so far as they decide that in the oase of a person who
canuob write,a new period of limitation may start from his
part-payment of principal which is recorded in the hand-writing
of somebody else to which he had affixed hismark. The learned

(1) (1884) LL.K., 7 Mad., 76, (2) (1884) LLR., 7 Mad., 55.
(3) (1896) LL.R., 23 Calc,, 546, (4)"(1902) T.L.R., 26 Bom., 246,
(5) (1904) LL.R., 28 Bom.,, 262,
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Judge accepts the Madras decisions so far and apparently  Looo
considers that they are not in conflict with Joshi Bhaishankar v. G;g;;:?f
Bai Parvati(l) and consequently takes the view, which I am poss
prepared to take, that they should be confined simply to the RusuaniBaw
cases with which they actually dealt. Now that is not the present yp,yrz0 1.
case. In the present case the question put to us is ¢ whether
a debtor who knows how to write and makes a part-payment
towards the principal of the debt and the fact of such payment
appears in a writing signed by the debtor but not written by
him, is there a sufficient compliance with the proviso to section 20
of the Limitation Act and cana new period of limitation be
computed from the time when such payment was made.”
In the case of a debtor who knows how to write I am
prepared to accept the view of section 20 which is taken by the
High Courts of Bombay and Calcutta. The language of the
section seems to me very clear. The distinction between section
19 and section 20 of the Limitation Act makes the matter still
clearer—it is hardly pecessary to discuss the question fully
because it has been fully discussed in the judgments of the
Bombay and Calcutta Courts.whose decisions I accept. And it
geems that, so far as I kunow, there have been no cases in thig
Court to the contrary ; and we ought therefore to hold that in
the case of part-payment of the principal of a debt, where the
payment is made by a person who knows how to write, the section
requires that the entry recording tho payment should be written
by the person who makes the payment. ‘
That being my view of the case, I would reply to the refer-
ence in the negative. The defendants might have the costs of
the reference.

Sankaraw Naig, J.--I agree. SANKARAN
Nax; J.

(1) (1802) LL.R., 26 Bom,, 246.




