
APPELLATE CIVIL.

Before Mr. Justice Badasiva A yyar and M r, Justice TyahjL 

m s. p_ PARASURAM A.YYA fPhkmnm'), Appellant in both casks^July
16 and 17. d,

V. RAMAOHAIS’DRUDU (died) and ten others 
(Defek-dants), R espondents,*

Limitation 4c-f (JX of 1908), sec. 28, art. 4.7—Suit to recover fossession of 
lands—Magistrate, order of, under Criminal Frocedure Gode (4c# V of 1898), 
sec. 145—Order passed without proper inquiry-—Police not legally served 
oil iha ‘plaintiff—Plaintiff aware of 'proceedings—Order not without jurisdiction 
—Applicability of article 4T—Tenant for a term—Landlord treating tenant as 
a iresfas$er after the expiry of the term—SubseQuent registered notice to quit 
—Cawse o/ action, when.

Article 47 of tlie Limitation Act (IX  of 1908) is applicable to a suit for 
xBCOYevj of possesaioTi of lancle in respect of wliich an order had been passed by 
a Magistrate actiog under section 145 of the Codo of Criminal ProcednfS, 
alfcliough. the Magistrate might not have made the proper inquiries which h© 
ought to have made before ho passed the order, if the plaintiff had notice of 
the proceedings though the notioe -was not sei-ved on the plaintiff in acoordaace- 
with law.

Gangadaram Aiyar r. Sanharappa Waidu (1891) 9 M.L.T., 91, followed.
Where the defendants were tenants for a term undev the plaintiif an<3 

continued ia possession of the lands after the expiry of the term hut the plamtitt 
did not treat the defendants as tonnnta holding over but as trespassers after the  
date of the expiry of the teruoj and the magisterial order under flention 145 of 
the Oode of Ci'iminal Procedure was passed in the defendants’ favour subsequent 
to the said dato:—

Meld, that the suit for recovery of poseeBsion of the lands brought by the 
plaintiff more than three years after the said order was bai-red under article 47 
of the Limitation Act.

Tukaram v. Rari (3904) I.L. R., 28 Bom., 601 (F.B.), 3apu bin Mahadafi V. 
Mahadaji Vasudeo (1884^ I.L.R., 18 Bom., 348 and Wise v. Avieei'unnisaa Khatoon 
(1879) 7 I.A., 73, referred to.

Bolai Oha/nd Qhosal v, Satniruddin Mandal (1892) I.L.R., 19 Oalc,, (546, 
diatinguished.

Second Appeals against the decrees of T. Vaiiadarajulti Nayudf  ̂
tile temporary Subordinate Judge of Masulipatamj in Appeals 
Nos. 480 and 522 of 1910, preferred against the decrees of 
A. Yenkataramayya Pantalu, the District Munsif of Gudiyada in 
Original Suits Kos. 108 and 109 of 1909.
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 ̂ Second Appeals Nob, 1548 and 15 49 of 1011.



The material facts appear from the judgment of Sadasiya p^^asu
A y YAR, J .  EAMAYTA

V. G. Seshachariar and 0. P. VenJcataraghavachariar for the Ramachajj- 
appellant.

V. Eamadosa for the respondents Nos. 2 to 8.
Sadasita AyyaRj J.—The plaintiff is the appellant ‘before us. Sadasiva 

He sued for recovery of possession of lands which had heen let J.
•to the defendants in faali 1312 for that particular fasli and. 
which the defendants had been holding over without the plaintiff^a 
consent in the subsequent faslis before suit. There were 
proceedings instituted by the Magistrate at the instance of the 
■defendants under section 145 of the Criminal Procedure Code on 
account of the plaintiffs attempt to eject the defendants in the 
beginning of fasli 1313. The Magistrate took a statement from 
the plaintiff and then passed orders under section 145 declaring 
the defendants to be entitled to retain possession till they were 
ousted by the decree of a Civil Court. That order was passed in 
August 1903.

The present suit for possession was brought in March 1909, 
more than three years from the date of the Magistrate's order 
declaring the defendants to be entitled to retain poaeession and 
prohibiting the plaintiff from ejecting them till they were ousted 
by an order of a Civil Court.

The question is whether the suit is barred by article 47 of the 
Limitation Act. The appellant's learned Vakil Mr. Seshachariar 
contends firstly, that the order of the Magistrate under section 
145 of the Criminal Procedure Code was passed without jurisdic­
tion and hence it is not a binding order, and that article 47 of 
tihe Limitation Act provides for limitation of three years from 
the date of the order of the Magistrate only if such order was a 
binding order passed with jurisdiction. Secondly, he contends 
that the plaintiff had no right to possession as against the 
defendants daring the pendency of the proceedings before the 
MagistratGj that he acquired such title only by virtue of a notice 
to quit given by him in December 1903 and that under such, 
circumatances article 47 has no application.

As regards the first branch o£ the argument, I am not 
prepared to hold that the Magistrate acted without juriediction 
in pasBing the order for possession under section 145. He 
might have acted illegally and irregularly in the exercise o£ his
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P a r a s c t -  jurisdiction under section 145. He might not have made the
bamattta proper enqairies which he oag-hfc to have made before he parsed'

r a m a c h a n -  the order, but the record seems to show that the plaintiff had
notice of the prooeeding-s and though the notice may not have-

S a b a s i v a  served on him in acoordaucG with law, he appeared and patJĵ Y'Y A R JT '*»’*• J.
in a statement before the Magistrate. I  cannot hold, on the 
strength of a few general expressions in some of the Calcutta, 
easeŝ  that a Magistrate who merely acts against law or irregu­
larly under section 145 also acta without jurisdiction in passing 
Buoh an order under the section. I have perUvsed tho printed 
records in Gangadaram Aiyar v. SanJcarappa Naidu (1) out of 
which the decision Gangadaram A iyar  v. Sanlcarap'pa NaiAu{\) 
arose. In that case also, there seem to have been, illegalities and 
irregularities alleged against the order passed by the Magistrate 
"but the learned Judges hold that the Magistrate could not be 
said to have acted without jurisdiction, by reason of the 
illegalities and irregularities he was alleged to have committed. 
They applied article 47 (second Bohedule) and section 28 of 
the Limitation Act and held that the second defendant’s title in 
that case was barred by article 47. I am unable to distinguish 
that case from the present. Mr. SesLaohari also relies upon 
Tukaram v. flan (2). So far as I undei’stand the deciaions. 
pronounced in that case, they seem to have proceeded upon 
the ground that all orders made by a mamlatdar under the 
Bombay Mamlatdare Act do not come within the meaning of the 
phrase order rospeoting the possession of immovable property 
used in article 47, that such orders passed by m am latdan  under 
the Mamlatdars Courts Act may be classified under three 
different heads and that only orders coming under the first head 
which positively declare or award possession to a particular 
party or prevent another party from disturbing the possession 
of one of the parties could come within the meaning of the 
phrase in article 47, above referred to. So far as orders 
under section 145 of the Criminal Procedure Code, olanse 6, are 
concerned they are more analagous to the first class out of the 
three classes of orders which can be passed by a mamlatdar than; 
to th.e other two classes of orders. Tulcaram v. Bari{2), does not 
dissent from Bapu hin Mahadaji v. Mahadaji Vasudeo{S] where
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it was held tliat article 47 would applj where a inamlatdar Parasct-
passed a positive,order for possession. bamayta

As regards the second branch of the appellant’s contention ,̂ Bamachajj-
the allegations in the pTaint and the proceedings before the -----
Magistrate under section 146 seem to show that the pkintiff did 
not treat the defendants as tenants holding over after the expiry 
of the prescribed term but treated them as trespassers after that 
date. If so, his right to possession as against the defendants 
accrued on the 1st eTuIy 1903 before the magisterial proceedings 
under section 145 arose. The notice to quit possession against 
the defendants, which notice was given in December 1903, did 
not therefore in any way create or perfect the plaintiff’s title to 
possession as againat the defendantSj and the principle of the 
decision in Bolai Chand Ghosal v. Samiruddin M andal{l), 
cannot therefore apply to this case.

In the result  ̂ the Second Appeal is dismissed with costs.
Second Appeal No. 1549 of 1911 follows.
TyabjI;, J.—I agree. The question for decision is whether the Tyaeji, J. 

suit out of which the present appeal ariseŝ  was barred by opera­
tion of article 47 of the Limitation Act. It was argued before 
ns that the proceedings under section 145 of the Criminal Pro­
cedure Code must be considered as not having hean taken at all 
because of their having been ultra vires (this is the expression 
employed in the memorandum of appeal to the Lower Court).
I entirely agree with what my learned brother has said to the 
effect that there is nothing in support of the allegations on which 
this argument is founded and we must proceed therefore on 
the footing that the order under section 145 of the Criminal 
Procedure Code is binding on the appellant.

The next point, which seems to me to be the only important 
point in the appeal, is whether article 47 of the Limitation Act 
applies to a suit hased on an alleged title to the ownership of 
the property or whether the application of that article mast be 
restricted to suits asking merely for possession of the property 
without basing the claim on any title to own it. It seems to rate 
that there is a good deal of substa.nce in the argument thai>. 
the legislature cannot be taken to have cut down, the period ol 
limitation for the purpose of establishing title to immovaHo
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property, wliich as a general rule, is tvvelve years, uriless there 
is something very definite to bring one to that conclusion. It 
must be admit,ted̂  that the law is nob as olearly laid down in fch.e 
enactments aa be desirable, and whatever decision we
may come to, a certain amount o£ anomaly in the law must 
result. The difficulties may well be considered in connection 
with the decisions in TuJcaram v. S a r i{ l)  and Wins v. Ameerun- 
mssa Khatoon and Wise v. Collector of Badeergunge{2).

In the former decision a Pull Bench of the Bombay Higb 
Court held that where tlie proceedings had consisted of an 
application to the Court under the Marnlatdar’s Oourfcs Act, and. 
had resulted in the mamlaidar rejecting the plaint presented to 
bira, th,e period of limitation was not governed either by article 
47 of the Limitation Act or section 21 of the Mamlatdars Courts 
Act. But on an examination of the judgments in that case, it 
appears that the reasoning on which the decision was based was 
that the proceedings taken under fehe Mamlatd.ars Courts Act in 
that case were not such as to bind any party with reference to 
the possession of the jjroperty in question : they resulted merely 
in that the mamlaidar rejected the plaint. The Bombay High. 
Court therefore beld that there was no order having reference to 
the title to tbe property within the terms of article 47 of the 
Limitation Act inasmuch, as it did not bind any person with, 
respect to-the possession of any immovable property. On tbe 
other hand in the case of orders under section 145 of the Criminal 
Procedure Code, though the proceedings are in the first instance 
concerned with the preservation of peace and not witb tbe title 
to the property, yet by reason of the 6th sub-seotion of section
145 there is an order respecting the possession of the property 
binding the parties. So that in regard to this point the proceed­
ings under section 145 of the Criminal Procedure Code, are 
distinguishable from such proceedings under the Mamlatdars 
Courts Act as had fco be considered by the Pull Bench iii 
Tukaram v. jffan(l).

The difficulty suggested by the other decision to whicli I
b.ave referred namely v. Ameenmnissa Khatoon (2)/is tbat 
the Privy Council lays down that the lapse of three years (which

(1) (1904.) LL.E., 28 Bom„801 (P.B.).
(2) (1879) 7 I. A., 78 ; b.o., 6 O.L.R., 249.



in accordance with, article 47 is the period of limitation for Faeas®-
instituting suits) does not suffice for founding a title by prescnp™
tion, so thatj tJaongh one of the two olaimants maj be precluded -̂’̂ machak-
from setting up any title to the land h y  reason of the lapse of the ----*
three years contemplated by article 47, jet the opposing claimant 
is not entitled to rely upon the lapse of the same period in order 
to base thereon his title to the ownership of the land. This no 
doubt creates an anomaly in the law. But it seems to me that 
the anouialy is less flagrant than that which could be created if*
we were to hold that article 47 refers merely to a possessory snit;, 
inasmuch as the law relating to possessory suits as laid down in 
the Specific Relief Act  ̂ section 9, gives a period merely of six 
months for instituting a suit̂  and it would have to be held (were 
the appellant’s contention before us accepted) that taking 
proceedings under the Criminal Procedure Codê  section 145, 
increases the period of limitation from six months to three 
years : but the policy of the law seems to be to shorten and not 
to enlarge the period of limitation when there h.ave already been 
judicial proceedings between the parties with, reference to the 
riglits in question or to allied riglits.

For these reasonSj not without a certain amount of hesitation,
I have come to the same conclusion as my learned brotber and 
agree that this appeal should be dismissed with costs.
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