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persons brought separate suits, any common question of law or fact
would arise.”

It seems fo their Tiordships that under this rule the contin-
gent reversioners may be joined as plaintiffs in the presumptive
reversioner’s suit. The right to relief on the part of the
reversioners exists severally in order of saccession, and arises
out of one and the same transaction impugned as invalid and not
binding against them as a body; and the dispute involves a
common question of law, viz., the validity or invalidity of the act
challenged as incompetently done. If the contingent reversion-
ers may be joined as plaintiffs in the presumptive reversioner’s
action, it follows that on his death the “mnext presumable
reversioner >’ iy entitled to continue the suit begun by him.
Their Lordships are of opinion that in this case the right to sue
survives, and that the petitioner is clearly entitled to the order
agked for. The costs of this application will be costs in the
appeal.

Application granted.

Solicitor for the petitioner—John Josselyn.

* Solicitor for the respondent—Douglas Grant.

APPELLATE CIVIL.

Before Mr. Justice Sundara Ayyar and Mr. Justice
Sadasiva Ayyar.

AMBUJA AMMAL (Prary1irr), AvPELLANT,

v,

— APPADURAT MUDALI anp rFoor orunks (DErENDANTS

Nos. 2, 4, 3, 1 axv &), Resonpenrs, ¥

Civil Procedure Oode (Act V' of 1808), 0. XTI, r, 27, el. (1)—Addstionul evidencs
on appéal—Powers of the dppellate Court—Test ta be applied for admitting—
Stale of mind of the Judge, after hearing the appeal—No extornal stundard—
¢ Any other substantigl cause,’” meaning of. ‘

Where a Subordinate Judge firet heard an appeal and then passed an oy der for
the admisgion of some additional documents in evidence on the ground that it

was necesgary to have the documents hefore the Court 1o enable it satistactorily
to pronounce its judgment,”

* Second Appeal No. 818 of 1011,
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Held, that the admission of the documents as additional evidence was
permissible under Order XLT, rule 27 of the Code of Civil Procedure, Act V
of 1908. .

The test laid down under clause () of Order XLI, vule 27, is not whether any
tribunal wonld be nnable to pronounce any judgment without production of the
additional evidence in question but whether the mind of the Appellate Judge is
in such a condition on the evidence on record that he requives any docnments
to be examined to enable him to pronounce judgment,

The expression °any other substantial cause’ added in Order XLI, rule 27,
confers a wide discretion on the Appellate Court to admit additional evidence
when the ends of justice require it to be done.

Regsowgi Issur v, F.LP. Railway Company (1907) LL.R., 31 Bom,, 381 (P.C.),
oxplained and distinguished.

Kyighmome Chariar v. Narasimhe Charier (1908) IL.R., 31 Mad., 114,
referred to.

Andieppa Pillai v. Muthukwmara Thevan (1913) LL.R., 36 Mad, 477; s.c.
(1912) M.W.N,, 450, followed.

Subba Naidwu v. Ethirajammal (1912) 22 M.L.J., 14, disgented from,

Szconp AppEaL against the decree of K. KrRISBNAMACHARIYAR,
Temporary Subordinate Judge of North Arcot, in Appeal
No. 120 of 1910, preferred against the decree of K. S. Larsamr-
NARASA Avvar, District Munsif of Ranipet, in Original Suit
No. 909 of 1907,

The facts appear from the judgment of Sunpara Avvar, J.

T. R. Ramachandra Ayyar and T. R. Krishnaswami Ayyar

for the appellant,

The Honourable Mr. L. A. Govindaraghava Ayyar for the
respondents.

Suvvara Avvar, J—In this ocase, there is mo ground
for interference in Second Appeal unless we are prepared

to adopt the appellants’ contention that the Subordinate Judge'

acted illegally in. admitting certain additional documents in

evidence in appeal. The appeal was first heard on the 14th -

September 1910, The Subordinate Judge then observed 1
think it is necessary to have the documents described as 1 and 2
in the list attached to the petition, and also the will of the
original mortgagee hefore the Court to enable it satisfactorily to
pronounce its judgment.,” On that ground, he allowed the
additional evidence to be received. It is contended that in
doing 80 he acted in excess of his powers. The appellate Court’s
right to receive additional evidence in appeal is restricted by
Order XLI, rule 27 of the Code of Civil Procedure, 1908. The
rule is in substantially the same terms as section 568 of the
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repealed Civil Procedure Code. Tt runs as follows :—*“ The parties
to an appeal shall not be entitled to produco additional evidence,
whether oral or documentary in tho appellate Court. But if
[cluuse (B)] the Appellate Court requires any document to be
produced or any witness to be examined to euable 1t to
pronounce judgment, or for any other substantial cause, the
Appellate Comrt may allow such evidence to be produced or
docament to be received or witness to be examined,” Cousidering
the clause apart from the decided cases, it appears to me that
the test laid down in clause {b) “if the appellate Court requires °

any document to be produced or any witness to be examined to
«enable it to pronounce judgment,” is one relating to the state of
mind of the appellate Court and not an external standard. In

other words, the test is not, whether any tribunal would be
unable to pronounce sny judgment without the production of the
additional evidence in question, but, whether the mind of the
appellate Judge is in such a condition on the evidence on record
that he requires any document to be produced or any witness to
be examined to enable him to pronounce judgment. The object
appears tg me to be to enable the appellate Judge to satisfy his
own mind, when he entertaing & doubb; the test proposed is
therefore not an external one, viz., whether some other mind or

‘an average mind would require additional evidence to be

produced in order to pronounce some judgment or cother,

In this case the Subordinate Judge states explicitly that he
wished to have the additional evidence in order to be able to
pronounce his opinion on the merits of the contest between the
parties, Bubt it is argued for the appellant that there are
authorities which we cannot disregard, which compel! us to hold
that the power to admit additional evidence does not exist in
such & case. The most important decision is that delivered by
the Judicial Committee of the Privy Council in Kessowji
Issur v. G.IP. Raitway Company(l). In that case the
application for the admission of additional evidence was made
prior to the hearing of the appeal and, go far as the report
shows, the appeal had not been heard before permission was
given for the admission, The appellate tribunal, therefore, did
not feel it to be necessary to have additional evidence in order

(1) (1907) LL:R., 31 Bom,, 881 (P.C.),
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to enable if to promounce judgment. Their Lordships of the
Privy Council held that the additional evidenee should not have
been admitted. So far the case presents absolutely no analogy
to the present one. It is the duty of the appellate Court, accord-
ing to the section, to give its reasons for admitting further
ovidence. No reasons had been stated in the judement of the
Bombay High Counrt, nor does it appear that any difficulty was
felt by the appellate Court in coming to & proper coneclusion on
the case without the help of the additional evidencs admitted,
Their Loxrdships lay stress on the fact that no reason was given
for allowing further evidence to be adduced. They then go on
to say that the appellate Court was merely ‘ reviewing and
reversing Tyasir, J’s. refusal of a review and they point out
that farther evidence was ordered not after the appeal had
been heard on the merits and the evidence as it stood had been
examined, bubt on special and preliminary application, 'They
then make the observation on which stress is laid.  The legiti-
mate occasion for section 568 is when, on examining the evidence
as it stands, some inherent lacuna or defect becomes apparent,
not where a discovery is made out-side the Court, of fresh
evidence and the application is made to import it.” I do nob
understand the expression ‘ defect’ as meaning a defect which
makes it impossible to come to any conclusion at all ; but a defect
which makes it difficult for the appellate Judge to come to a
conclusion satisfactory to his own miad. Nor do I think the
expression “lacuna’ carries the case any further. The general

principle applicable to a Court of Appeal having plenary juris-.
diction over a cause is that it has got all the powers of the

Court of first instance. See section 107 of the Code of Civil

Procedure, 1908, Rule 27 of Order XLI is a restriction placed.
on the powers of the Court of first instance itself in admitting-
ovidence at a late stage of the case. It appears to me that a.
wide discvetion is given to the trying Judge, when he feels a.

difficalty himself or when he considers it proper in the interests
of justice, to admit evidence which as a matter of discipline
between party and party might be rejected. I think that rule 27
of Order XLI embodies no more than the same principle.” I may
observe, further, that in addition to a case where the appellqﬁa

Court feels o difficulty in coming to a satisfactory conclusion on.
the evidence on record, additional evidence may be admitted:
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also ¢ for any other substantial cause.” In Subba Nuwidu v.
Bthirajammal(1), Avpvr Rammy, J. was inclined to hold thab
that phrase must be interpretod as meaning a cause of a nature
similar to the classes of cases referred to in the preceding
dause. I find it difficulb to understand what a cause of the
same kind as is referred to in the preceding clause would be.
In my opinion, the objech of adding “ any othor substantial

“cause”’ was to give a wide discretion to the appellate Court to

admit additional evidence when the ends of justico should
require it to he done. In Krishnamu Charier v. Nurastmha
Cluariar(2), no interpretation was put on ““any other substantial
cause.” On the other hand in Andiappo Pillwi v. Muthukuwmara
Thevan{3}, a more liberal interpretation was put on the powers
of the appellate Court to admit additional evidence. My learned
brother Savasiva Avvar,J., referred there to the powers given to
the Court of first instance in order to enable the Court to do
justice, In my opinion similar powers are vested in the Conrt
of Appeal although a restriction is placed, in the interests hoth
of discipline and of preventing concoction of evidence, on the
discretion vested in the appellate Court. I am of opinion. that
there are no grounds for helding that the additional evidenoce

was wrongly admitted in this case. I dismissthe Second Appeal

"with couts.

Sanasiva Aﬁm, J.~1I concur in the judgment of my learned
brother,

(1) (1912) 22 M.LJ, 14, (2) (1908; T.L.R., 31 Mad;, 114,
(8) (1218) LL.R., 36 Magd., 477; s.0, (1912) M.W.N,, 460,




