
PEIYY COUNCIL.*

19X5 . VENK:ATA1s'AIIAYAN'A PIIjLAI (PliAiNTit’i!'),
F e b ru a ry  3 

and 
March. 15.

SUBBAMMAL (Deii'Endant),

"On appeal from fch© Higli Oonrt of Jadioature at
Madras/

A!p!peal io Privy Council—Death oj piaintilj-a’p'peUmt—Suit to sot aside adoption 
li-y wid,ô o invalid and as nffecting revoraioua.ri/ interest of f  lain tiff—Right 
of continfient revorsioncr.'i to be joined aa plaintijU in premnrpttve revBrsioncr^s 
suit—Civii Procedure Code {Act V of lOOS), 0. I, r. 1—Suit toilet aaide aliena
tion hy widow—Revivor of af-peal—8 nhatitution of ^larlies mi record—Survival 
of right to sue.

The appellant broughh ti Kiiifc agdiasfc Hio reapomlonts to got asu'le the adop
tion of the sacoad respondent by ^he (irsfc respoiidoiit as being' ille^'al and invalid 
■niider the Hindu Law, and fox a declaration tlr.it it did not affocfc liis interosfcia 
■fihe ancestral estate of one V of whom ho claimed to be the ncai'ost roversionary 
heir. The suit was disraisfied by both Courts in India, and the appelhmt filed an 
appeal to Hia Majesty ia Council, ponding wliich he died. la  an application by his 
gpandeon as the Role Burviving niember of hia gvan.dEathcr’y family, and also on 
his death the next reversionary heir to the estate) o£ F for an order that hia 
name be suhstit-ated on the record for that of the appellantj and that the appeal 
be reTlved.

that the petitioner was entitled to the order aalcod for nndei* Order* I, 
rule 1 of the Civil Frcoedure Code (Act Y  of 1.908), which declares the 
persons who may he joined ia one suit as plaintiffs. A smc to sefc aaido an adop
tion is brought by the presuDaptivo reversioner in a representative oapacity and 
on hehalfof alj the rerersiosera. Th» act complained oJ: ia to fcheir common 
detrinif'Tit, just as the reh'el; sought for isi for theJr common beneht. Under 
the above rale the contingent reversioner may bo joinod as plaiutili in the 
presumptive reversioner’s suit, and, if so, it follows that on hitj death the “ nesfc 
presumable reversioneris entitled to continue the anit begun by him.

The two lands of snila which tho Indian law parraitB to be brought in the 
life-time of fi female owner by reversioners for a declaration tliafc an adoption 
made by her is invalid, or an alienation Gffocted by her is nob binding a|jain3t the 
inheritance [see articles 118 and 125 of schedule I of tho Limitation Act (IX o£ 
1908], although they differ in character, will bo foSnd to be the earae in both 
instancies as regards tho position of the plaintiffs so far as tho x>oiat for decision 
is con.cerned; and th.0 tost of res judicata is irrelevant to the inquiry whether the 
contingent reversioner is entitled to continue tho suit eommencod by the pre
sumptive reversioner. I t  is tho comtaon injury to tho reversioners which

» Present .— Lord Dunkdin, Lord Shaw, Sir G-eokse FARWMri&j Bit John Edub 
and Mr. Ameee A h .
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e n t i t l e s  t h e m  t o  s u e ,  a n d  fehe q u e a t i o n i a  w h e t h e r  t h e  “ r i g h t  t o  s u e  s u r v i v e s ”  a p a r t  Y e n k a t a -  

f r o m  a n y  c o n s i d e r a t i o n  w h e t h e r  o r  n o t  t h e  n e s t ;  p r e s u m a h l e  h o i r  i s  t h e  “ l e g a l  n a e a t a n a  

r e p r e s o u f c a t iv e  ”  o f  t h e  d e c e a s e d  p r e s a m p t i v e  r e v e r s i o n e r .  P i l i . a i

Petitioit for an order tlvat tlie name oi: fclie petitioner be 
substituted on the record of the appeal for tliat of the appellant, 
and that the appeal be revived.

The suit which gaye rise to the appeal was brought) by 
Yenkatanarayana Pillai, the appellant  ̂ in the High Court at 
Madras in its ordinary Original Civil Jurisdiction against the 
respondents as defendants^ bo set aside the adoption of the second 
respondent by Sabbammal, the first respondent; as being illegal 
and invalid under Plinda Law  ̂ and for a declaration that it 
therefore did not affect his right in the estate of one Venkafca» 
krishnaPillai, the deceased adopted son of the deceased husband 
of fcbe firsb respondent of whom he claimed to be the next 
reversionary heir. The respondents contested the suit, the 
defence being that Snbbatnmal had her husband^s authority to 
make the adoption under his will, dated 8th September 1889. As 
to that the appellant alleged that the authority to adopt had been 
revoked by a later will of 21st March 1890 which had been 
admitted to probate. The construction of these wills was the 
main issue in the suit ; and the Court of first instance had, by 
a decree of 26th March 1909, held that the later will did not 
revoke the authority to adopt given by the earlier will, and 
accordingly dismissed the su it; which decision was affirmed by 
the Appellate Court on 12tli Karch 1912. Leave was granted by 
the High Court to appeal to the Privy Council, and this appeal 
was admitted on 6th November 191H. The appellant died on 
•11th November 1913, leaving the petitioner Kuppusatni Pillai, 
bis grandson, the sole surviving member of his family, and also 
the next reversioner to the estate of Venkatakrishna Pillai.

8 ir  M, Finlay^ K .O ., and B. D'uhe for the petitioner contended 
that he was entitled to be brought on the reoopd as legal 
representative of the deceased appellant and allowed to proceed 
with the appeal. If the appeal be not prosecuted, all the rover- 
aionors including the petitioner would ba estopped by the 
decision of the High Court in any suit they might bring. In 
Arunachalam v. VellayaQ.) a decision referred to by the High
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ViNiATA- Court in its report of the present case to this Board it was held
that the appeal in such a case as this abated. It was submitted

g however that that case was wrongly decided, and that the right
to Bue survived, as was held by a Full Bench in Chiruvolu 
Fuwmmma v. Chiruvolu Ferrazu (1) where a distinction was 
drawn between suits to set aside an adoption and suits to set 
aside alienations by qualified owners. That decision, it waa 
submitted, was right.

DeGruyther, K.G., and Kenworthy Brown for the respondentsj 
contended tliat on the death of the appellant the suit abatedj, 
and relied on Arunachalam v, Vellaya{2), as having been 
rightly decided. The Judges by whom ft was decided wevo
parties to the decision in Chirovolu Punnamma v. Ghirovolu 
Pero'azu{l), but that was decided on the special facts referred 
to the Fall Bench. There was m consensus of opinion in India 
that a suit by one reversioner did not bind the other reversioners. 
During the life of the widow there was no one reversioner 
who had any estate vested in him. Each one had merely  ̂ a 
possible right of succession to the deceased husband’s estate, 
if he survived the widow, and he claimed by reason of his 
relationship to the hnsband, and not through any other of 
the reversioners. His right was not one transferable under the 
Transfer of Property Act (IV of 1882). His suit for a declara
tion of right was governed by section 42 of the Specific Relief 
Act (I of 1877); see e*xplanationa (s) and ( /)  of that section; and 
by section 43 the declaratory decree is only binding on tlie 
parties and persons claiming through them. His right to sue 
was only a personal right, and did not survive : Order XXII^ 
rule 1, therefore, of the Civil Procedure Code (Act V of 1908) 
was not applicable. The right of the petitioner was not the yamo 
as that of the appellant. Substitution of parties was governed 
by the Civil Procedure Code, 1908, Order IV. So far as Ins cause 
of action was concerned, the petitioner was not the “ legal 
representative of the appellant within the meaning of section 2, 
sub-section (II) of the Civil Procedure Code, A person who 
claimed not through the deceased plaintiff but in his own righlij 
could not, it was submitted, be said to represent the d(?coased 
reversioner, and all the other possible reversioners. All th©
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Courts in India liave decided that in case of a suit to set aside Vekkata,- 
an alienatioa on tlie dea,th of a widow by a reyersioner the suit 
abates on the death o f  the plaintiff, and the riarht to  carry o n  *’•
.1  , . ,  . °  ^  ,3 SDBEA.MMAlithe amt dops not survive to any other reversionei’, Reterence was 
made to Sakhyahani Ingle Rao Sahih v. Bhavaui Bozi Sahib(1),
Bhagwanta v. Suhhi(2), Govinda P illa i v. ThoL\jammai{Z) and 
China Veerayya v. LaTishminarasamma(4). The same yiew
has been taken bj this Board in Doorga, Persad Singh  v. Doorga 
Eomoari{5) and Isri D v t Koer y. Sansbiitti Koeraiii{6).
Similar principles, it was submitted  ̂ wei'e applicable to a suit 
by a reversioner bo set aside an adoption. In this case the 
petitioner could not have been joined as a party plaintiff in the 
suit; R ani Anand Kunwar v. The Court of Wardi^il). These not 
being a joint cause of action such a suit was prohibited by section 
3 of the Civil Procedure Code,-see Order II, rule of the Code.

8 ir  E . Finlay^ K,G..> in reply—Order II, rule 3, of the Civil 
Procedure Codê  did not prevent the petitioner from being joined.
The Court had a discretion to allow a reversioner other than the 
next reversioner to be joined ; see Order I, rule 6̂  of the Code.
A suit to set aside an adoption, and one to set aside aa aliena
tion by the widow are quite different. In any case the peti
tioner "was entitled as legal representative to revive the proceed™ 
i ngs in order to relieve the estate., from the orders as to costs. 
-—Muthusavii Mudaliar v. Masilamani 8),

The judgment of their Lordships was delivered by 
Mr. A m e er  Ali,—The question for their Lordships’ decision Lord

arises upon a petition for substitution of the petitioner ia place lobd "shaWj 
of the deceased appellant. Y enkatanarayana, who has died since Geoesh

# jr 9 ' m /N • AB>WlRiIxTjj
the filing of his appeal to His Majesty in CouiioiU S i e  J o h n

Venkatanarayana brought a suit, on the 29th of July 1907  ̂
in the High Court of Madras in its ordinary civil jurisdiction to 
obtain a declaration that the adoption of the second defendant 
by Subbammal, the first defendant  ̂ was invalid, and did not 
affect bis (Venkatanarayana’s) reversionary interest in the

' (I) (1904) 27 Mad., 5S8. (2) (1900) T.L.R., 22 All., 33
(S', I.L.E,, 28 Mad., 57. (4) (19U) I.I.R ., 37 Mad., 406.
(5) (1879) I.L.E.,, 4 0alft., 190 at p. 199 ; s.b,, L.&., 5 LA., 149 at p. 163.
(6) (1P82) LL.R., 10 Calo., 324 at p. 332 ; b.c., L.R., 10 I.A., 150 at p. 357.
(7) (1881) 6 Calo. ,764 at p. 7,73 ; s.c., L.U., 8 I.A., 14 at p. 22.
(8) (1910) 33 Mad., 342 at p. 356.
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SlTBHAMMAL.

Y e k k a ta -  ancestral estate of one Venkatakrislma, deceased. Siibbammal, 
in her answer, alleged that the adoption which the plaintiff 
sought to set aside was made hy her under the authority of her 
husband given under a will. The plaintiff, on the other hand, 

J3dn™ n contended that the authority so given was revoked by a subse- 
Lqud̂ Bhaw, qaent will. The Courts in India have held on the construction 

F a e w e l i , ,  oE this document that it did not amount to a revocation. 
Eb'ge'̂ano Venkatanarayana, after the decision of the High Court in its 

M e . AMEj;H appellate jurisdiction dismissing his suit, applied for the usual 
certificate to appeal to His Majesty in Council, which was duly 
granted, and an appeal was filed and was pending when he died 
on the 19th of November 1918,

The petitioner Kuppusami Pillay applies to be substituted in 
the place of the deceased appellant and for an order for revivor 
of the appeal and for leave to prosecute it in the usual way.” 
He alleges that Venkatanarayana in his lifetime was a rnetnber 
of a joint undivided Hindu family consisting of himself, two 
sons, and two grandsons, one of whom was the petitioner j 
and that he was now the sole surviving member thereof, and 
entitled to the reversionary interest in Venkatakrishna^s ancestral 
properties.

The application is opposed on the ground that, as the peti
tioner is not the legal representative of Venkatanaray an a in 
respect of the reversionary right claimed by him to the estate 
of Yenkatakrishna, he cannot he substituted in place of the 
deceased appellant. It is contended on the authority o£ certain 
decisions of the High Com t of Madras that where a transaction 
hy a Hindu female taking a limited estate in the inheritance of 
the last male owner is impugned by the next or presoinptive 
reversioner as invahd and beyond her competency, any adjudi
cation against him does not operate as res judicata against the 
contingent reversioners, and consequently on the death of the 
presumptive reversioner tlie others have each, in order of succes
sion, a separate right of suit, and cannot claim to prosecute an 
action brought by the deceased reversioner as they do not deriv© 
their right through him.

Their Lordships think this argument proceeds on an obvious 
fallacy. Under the Hindu Law the death of the female owner 
opens the inheritance to the reYersioners, and the one most nearly 
related at the time to the last full owner becomes entitled to
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Aiii.

possession. In lier lifetiTnê  however, tbe reversionary rî bfc is a Yenkata- 
mere possibility or s'pes successionis. But tliis possibility is 
common to tliem all, for it cannot be predicated wlio would be tie  v.
nearest I’eversioner at the time of ber death. The Indian Law, 
liowever, permits the institution of suits in the lifetime of the _

 ̂ DaN'RDIK,
female owner for a declaration that an adoption made by her is LoRn Shaŵ
not valid, or an alienation effected by her is not binding, ag-ainst
the inheritance. The two articles of the Indian Limitation Act Sie John

J iD GU j \K D
(IX of 190S) which deal with these two classes of suits differ Ms. Ameeb 
widely in their language ; article 118, Schedule I., contains no 
restriction as to the person entitled to sue ; whilst in article J 25 
the suit is contemplated to be by the person who, if the female 
died at the date of instituting the suit̂  would be entitled to 
possession.^’ But it does not follow from these words that the 
suit brought in the latter case by the nearest reversioner ia for 
his personal benefit, for the object is to remove a common 
apprehended injury to the interests of all the reversioners, pre
sumptive and contingent alike. Of course, the two classes of 
suits covered by these two articles are distinct in their scope and 
character : one relates to status and involves the adjudication of 
a right in rem ; the other raises a question of mere justifiable 
necessity. But in both the right to sue is based on the 
danger to the inheritance common to all the revevsioiiei's wliicb 
arises from the nature of their rights.

In the present case Venkatanarayana sued for a declaration 
that the adoption of the second defendant was invalid. Such 
a suit brought by the presumptive reversioner is in a represent
ative capacity and on behalf of all the reversioners. The act 
complained of is to their common detriment just as the relief 
sought is for their common benefit. On the death, therefore, of 
the presumptive reversioner the next presumable reversioner 
would clearly be entitled to continue the action inatitatedby the 
deceased plaintiif, unless there is anything in the Procedure Law 
of India to preclude him from so doing.

The Madras High Court has drawn a distinction between, 
a suit brought to challenge an adoption and one to declare an 
alienation by a qualified owner as not binding beyond the life
time of the alienor. In the fii'st class of cases it has been recog
nised that the presumptive ceversioner’s suit is in a representati^re 
character; in the other, however, chiefly on the ground that the
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V e n k a t a -  adjudication relating to an alienation in the suit of tlie presump-
tive Teversioner does nut operate as a res judicata  ag'ainst tli©
coiitinffeiit reversioners, it has been held that tliese liave no right

SUBBA MMA I, 1 . A l l  1 ,  ,  , ■---- to continue an action brought hy him. Although, no doubts as
Dif̂ DDiN their Lordshipd Lave already remarked, there is great difference

Lokd Sĥ w, the character of the two classes of suits, the position of the
S i r  G k o h g e  _ , , \

F a e w e l l ,  plaintiffs in both instances when closely examined will he found,
Ebgê AND point for derision is coiioerned  ̂ to loe the F a m e .

The lest of res jutdicnia applied by (:he Madras High Court 
seemtJ, therefore, to be irrelevant to the inquiry whether the peti
tioner is entitled to continue the action commenced by his 
grandfather.

What has to be considered is whether “ the right to sue,” in 
the words of the statute, “ survives/' and if it does, who can 
continue the action to obtain the relief that is sought ?

For the purposes of this application it must be assumed that 
the facts stated in the petition, which their Lordships note are 
not controA'̂ erted, are true, and that Venkataiiarayana was the 
nearest reversioner when he brought his suit, and lb at the 
present petitioner was at the time only a contingent revei-sioner. 
In Rani Anand Kunwar v. The Court of Wards{1) this Board 
gave expression to the principles applicuble to suits by rever
sioners to impugn the validity of transactions by Bin da 
females. They said that:—

“ i\s a general rule, such suits must he brought by the presump
tive reversioner,—tv,at is to Bay, by the person who A v o u ld  fiucceed if 
the widow were to die at that rapment.”

But in laying down this broad rule their Lordships pointed 
out in clear terms that tinder cerfaiu circumstances the *‘next 
presumable reversioner would be entitled to sue/^

There is nothing to preclude a remote reversioner from 
joining or asking t  j he joined in the action brought }>y the 
presumptive reversioner, or even obtaining tlie conduct of the 
suit on proof of laches on the part of the plaintiff or collusion 
between him and the widow or other female whose acts are 
impugned. It is the common injury to the reversionary rights 
which, entitles the reversionej's to sue. Apart, therefore, from 
the question whether 'Hhenext presumable heir is ''the legal

(1) (1881) I.L.R,, 6 Calo., 7G4 at p. 77  ̂; s.o., L.R., S I. A,, 14,



representative of the deceased presumptive reversioner, tliere Y e n k a t a ,  

remaius the outstanding' fact of ideutity of interest on the part 
of the general body of reversioners, near and remote, to get rid of
the transaction 'which they regard as destructive of their rights. ----

Eule Ij Order X X ll, in the new Civil Procedure Code of India d ĵ̂ediw, 
<(Act V of 1908), which corresponds with section 361 of Act XIV  
•of 1882, declares that the death of a plaintiff or defendant shall F a h w e l i , ,  

not cause the suit to abate if the right to sue survives/^ Rule 3 ,  - e d g e  a x d  

•clause 1, provides thafc— Mh.^ mees
“ Where one of two or more plaintiffs dies and the right to sue 

■does not survive to the surviving plaintiff or plaintiffs aloue, or a 
sole pi aintiff or sole surviving plaintiff dies and the riî bt to sue 
survives, the Court, on. an application made in that behalf, shall 
•cause the legal representative of the deceased plaintiff to be made 
a party and shall proceed with the suit.”

The words legal representative have for the first time 
been defined in sub-section 11, section 2, of Act V of 1908, which 
runs thus

“ ‘ Legal representative ’ zneaus a person who in law represents 
the estate of a deceased person, and includes any person who inter
meddles with the estate of the deceased and where a party sues or is 
sned in a representative character the person on whom the estate 
devolves* on the death of the party so suing or sued.”

Sub-section 11 was embodied in Act V of 1908 with the 
object of putting in statutory language the result of tha 
decisions of the Indian tribunals on the meaning of the words 
“ legal representative ; but it is not clearly worded and baa 
already been the subject of criticism by at least one of the High 
Courts in India. The phraseology of sub-section 11, in their 
Lordships’ opinion, is fairly open to the contention that the suit 
was brought by the deceased plaintiff as Z’epresenting, in his 
reversionary right, the estate of the last male owner, and that 
on his death such right devolved on the petitioner. They think, 
however, that his right to be substituted in place of the deceased 
appellant rests on a broader ground.

Rule 1, Order I, of Act V of 1908, which brings the Indian 
practice into line with the English rule, provides as follows ;—

“ All pex’Bons may be joined in one suit as plaintiffs in whom 
any right to relief in respect of, or arising out of the same act op 
transaction, or series of acts or transactions, is alleged to exist, 
whether jointly, severally, or in the alternative, where, if such
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ViEKKATA- persons brought separate suifs, any common question of law or fact
KARAYANiV -vyould arise.”

It seems to tlieir Lordsliips that under this rule tlie coiitin-
Stjbb̂ mai,. reversioners may be joined as plaintiffs in tlie presumptive

L o r d  reversioner’s suit. The right to reliet on the part of tlie
Lord Sh.uv, reversioners exists severally in order of succession, and arises

tranBaction impugned as invalid and not
SiK ,iotr\- ■biadinar asraiiist them as a body : and the dispute involves a 
E d g e  AND ® t  o nMr. Ameer common queacion ot law, viz., the vaiidity or mvaliaity OJ: the act

challenged as incompetently done. If the contingent reversion
ers may be joined as plaintiffs in the presumptive reyersioner’s 
action, it follows that on. his death the ""next presumable 
reversioner is entitled to continue the suit begun by him. 
Their Lordships are of opinion that in this case the right to sue 
survives, and that the petitioner is clearly entitled to the order 
asked for. The coats of this application -will be costs in the 
appeal.

Application granted.
Solicitor for the petitioner—John Josselyn.
Solicitor for the respondent—Dow /̂as Grant.
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A P P E L L A . T B  O I Y I L .

Before Mr. Justice Bundara Ayyar and Mr. Justice 
Sadasim  Ayyar.

jgjg AMBUJA AMMAL (Plaintiff), Ari'ELLANT,
V.

APPADURAI MUDALI a n d  f o o r  others (Defendants 
Nos. 2 ,  4 ,  3 ,  1 AKi) 6 ) ,  R e s p o n d e n t s .*

Civil  Procedure Gode { A c t V  of 1908), 0. Z/'I, r. 27, cl. (h)—A ddit ional  evidence 
on appeal— Powern of the J p p e l 'a te  Court— Test to be applied far a d m i t t in g —: 
State o f  mind of ilie Judge, ajter hearinfj the appeal—2̂ 'o emiernal ntanAard-^^ 
‘ Any other substmtiq l  cause /  meaning of.

Wkere a Subordinate Judge first heard an appeal and then pressed nii o) der fox* 
the admis-sion of some additional documents in evidtmcc on tlio ground that “ it 
was necesBary to baTe the docnxnonts before the to finable it satisfaofcorily 
to pronounce its judgment,”

* Second Appeal No. 819 of 1911,


