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Raba op auUction-purchaser has no absolute right to its being confirmed
Ksvamselr ghoere there ars irregulavities in the Court’s action.  There is a
Mararisa or considerable difference between an anction-purchaser’s rights
VENTGIRI" before and after the conlirmation of the sale.  Where there has

Bgﬁ;‘;‘;g:” been stubstantial irregularicy in publishing or conducting a sale
Avvam, JT. and material injury has been suffored by the judgment-debtor in
consequence, the auction-purchaser has no right to the confirma-
tion. We must therefore reverse the order of the lower Court and
set aside the sale. The case is not ono in which we should make
any order as to costs either inthis or in the lower Court. The

purchase money should be refunded to the auctivn-purchaser,

APPRLLATE CLVIL.

Before Mr. Justice Sankaran Noiwr awl Mr, Justice
Sadasiva Ayyar,
1012,

Docomber 9 NARAYANA ALYAR AxD runwn ovunses, (DuwenpaNys
isr)% iNos. 3 10 0G), APPELLANTS,
April 30,

Ve

RAMA ALYAR AND wWO OrHERS (Poasywigy anp Diy PENDANYS
Nos. 1 AnD 2), RuspoNprnms.®

Limitation Act (XV of 1877), arts. 120 and 123, epplicability of—Suit by one
adopted later to set aside his maternal grandinother's alisnation afier her
death—Attestation and rotification by mewt preswnprive reversionerd to a
female’s alienation, eftct of.

A Hindu widow sold the suit properties in 1881 and 1589 and died in 1899,
Her daughter adopted the plaiatiff in 1003 and he sued in 1907 to seb aside the
salos during the life-tiwe of his udopbive mother,

Held, thas (@) the suit was not barvred, (0) that article 120 and wot 125 of
the Limitation Aet was applicuble wnd (c) cbab the cause of action for the
plaintiff to quostion tho sules arose unly from the date of his adoption when
alone he became u reversioner,

O} the two sules in this cuso, the {irst was assentod bo by the dawghtors and
artested by vhe next male reversioner; the secoud way scquiesced in by the
dauvghters and in 1824 rasified by the then presunptive maly roversioner,

Held, that the plaintiff was cstoppod under the sircumstances from
questioning the sules as o reversioner.

For tne application of article 125 of the Limitation Act, (a) the suit must bo
one brought daring the life-time of the slicunting female and (b) the plmumﬂ

* Becond Appeal No, 82 of 1912,
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must be the person entitled to the possession of the luud if the femsle died ab
the date of the institution of the suit.

Chiruvoly Punnamma v, Chiruvoln Perrazw (1906\ I.L.R., 29 Mad., 390 (F.B.),
explained and distingaished.

Gajjaln Veerayya v, Gajjala Gangamma (1812) M.W.N., 012, dbinash Chandre
Mazwmdar v. Havinath Shaha (1905) I.L.R., 32 Cale, 62 at p. 71 and Guvinda
Pillai v. Thayammal (1905) LL.R., 28 Mad., 57, followed.

Per SBipasiva AvyaRm, J —Consenb to an alienation by the next 1evelsloner
and a rabification of past alienations stand on the same footing.

Effect of attestation by a reversioner to a female’s alienation considered,

Seconp AvreAL against the decree of ¥. D. P. Orprieup, the
District Judge of Tinnevelly, in Appeal No. 654 of 1910, pre-
ferred against the decree of 3. SupBavya Sasrrr, the Additional
District Munsif of Tinnevelly, in Original Suii No. 19 of 1909.

The defendants Nos. 8 to 6 who are the alienees of the suit
properties preferred this second appeal. The other facts of the
case appear from the judgment of Sapasiva Avvag, J.

T. B. Ramachandra Ayyar for the appellants.

C. V. Ananthalrishna Ayyar for the respondents.

Sapagiva Avyvar, J,—The defendants Nos. 3 to 6 ave the
appellants before uss 'The suit was by a reversioner for a
declaration that the two alienations of 1881 and 1839 made by a
widow, Aramvalarthammal, under Exhibits I and IL (b) respect-
ively, are invalid against the minor plaintiff.  Aramvalarth-
ammal died in 1899, and the next reversioners are her daughters,
defendants Nos, 1 and 2. The plaintiff is the adopted son
of the first defendant, having been adopted in May 1903. The
suit was brought in 1907 within five years of the plaintiff’s
adoption but more than 12 years from the dates of the alienations
by the plaintilf’s maternal grandmother, Aramvalarthammal.
The Lower Appellate Court decreed the plaintiff’s suit on the
following findings and reasonings :-—

(a) The alienations under Hixhibits I and IT (b) woere not
wmade for purposes binding on the reversioner.

(6) Though the sale under Iixhibit I was attested by the
next presumptive male reversioner (Aramvalarthammal’s
brother) and though the next presumptive female reversioners,
the daughters, assented to the alienation, and though the male
reversioner, Chinna Aiyavu Ayyar, who attested Exhibit I, owned
the land next to the alienated land and was using the well on
the land sold, it cannot be held that there is anything ko show
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affirmatively that Chinna Aiyavu Ayyar understood or considered
the merits of the sale-deed, Hxhibit I, and hence his mere
attestation is useless to show that he consented to the alienation.

(¢) Exhibit II (1), the alienation ol the plaint properties in
1889 by Avamvalarthammal, is not abtested by the next male
reversioner thonglh acquicsced in by the female reversioners, the
daughters. But the alience under lxhibit 1L () resold the
land and a house-site to Arvamvalarthaunmal and her daughter,
the second defendant, in 1893 wnder Yxhibits 13 and II (@), and
the site alone was sold under Iixhibit 1L in 1804 by the second
defendant to the third deferndlant. 'The plaintiil’s first witness
who was the male presumptive reversioner on the date of lxhibit
IT has attested it. e has been examined as a witness and the
learned District Judge rvemarks that the inforence from his
attestation is stronger than the inference from the atlestation of
Chinna Aiyava Ayyar to Kxhibit I and that nothing directly
impairing the effect of this uttestation was suggesfied to him by
the plaiutiff or elicited from him. The attestation of Hxhibit IL,
which alienates only the site, by the plainsiff’s first witness does
not however involve an inference that the plaintiff’s first witness
ratified the previous alienation under Exhibit Il (&) of both the
land and the site mentioned in the second schedule to the plaint.
Even as regards the site it is not established that his consent was
with full notice and appreciation of the facts. Hence even as
regards the site in the sccond schedule, the alienation is invalid.

The Lower Appellate Court did not deal with tho question
of limitation, but the District M ansit held—

(@) that article 125 of the Limitation Act dves not apply
becanse it relates to a suit filed during the Life of o femals alienor
by the nearest reversioner and in this cuse, Aramvalarthaminal
had died before this suit was brought ;

(b) that the article applicable is article 120, which pre.
scribes a period of ¢ years from the date on which the right to
Su€ acCrues ;

- (¢) that though the alienations took place in 1831 and 1839,
the right to sue accrued to the plaintiff only when his adoption
took place and he became the daughter’s ton and next male
reversioner in 1908, and that the suit brought in 1907, within 6
years, is therefore not barred. The District Muansif further
remarked that the plaintiff derived his title as reversioner directly
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from the last male owner (his maternal grandfather) and not
through his adoptive mother, the first defendant.

The defendants Nos. 3 to 6 who are the appeliants hefore us
contend-— i

(1) that the suit is barred by limitation as the cause of
action for all reversioners, even though they may not have been in
existence, arose on the date of alienation and all had only either
12 years or 6 years from the'date of alienation to bring their suit,

(2) that the attestation of the next presumptive reversioner
in Ixhibit I in 1881 should, in the circumstances, be treated as
his having consented to the alienation and lience the alienation
is valid against the reversioner,

(3) that the attestation of Exhibit II by the plaintiff’s fivst
witness validates the alienation under Exhibit I[ (5) of both the
site and the land mentioned in the second schedule, and

(4) that such attestation of Bxhibit II in any event
validated the alienation of the site sold under Kxhibit IT (and
alienated under Exhibit II (b) along with another Jand) as against
the plaintiff.

First on the question of limitatiom ; this divides itself into
three sub-heads—

(@) whether article 125 is applicable,

(b) whether avticle 120 is applicable, and

(¢) when did the cause of action arise to the plaintiffs
whether under article 125 or under article 120.

As regards the first sub-head, it is clear that the plaintiff
does not come under the desiguation of a person who sues to
have an alienation of a Jand made by a Hindu female declared
to be void, while being himself the person who, if the femule died
on the date of tnstituting the suit, would be entitled to the posses-
sion of the land. Article 125 therefore does not apply to the
present case on two grounds, viz., that the suit is not brought
during the life of the alienating female and again that the
plaintiff was not entitled to the possession of the land at the date
of institutivg the suit, as his mother and his aunt were alive.
The next question is what other article applies to the plaintiif’s
suit. As no other specific article applies, article 120 must apply.
The last question under this heading of limitation is, when does
the right to sue accrue under the third columnu of article 120 ?
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Napavana Now it hasbeen finally decided that (unless, as in the exceptional
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case of Muthuswami Mudaliar v. Masilamani(1), tho presumptive
reversioner brings the suit ewprossly on behalf of all the rever-
sioners), no succeeding presumptive veversioner clabns under a
deceasod earlier presumptive reversioner and that cach rever-
sioner has got his own separate cause of action to seb aside
the widow’s aliemation. The latewst case in which many of the
authorities have been considered and the above proposition has
been re-aflirmed 18 Gajjala Veerayya v. Gajjale Gongamma(2).
But it is argued that there is a dictum in the Full Bench case
of Chiruvolu Punnamma v. Chirweolu Perrazu(3), that “an
nnauthorised alienation by a qualified owner gives rise to a cause
of action for a declaratory suit from the date of the alienation
to all the reversioners.” In the first pluce, the dictum is clearly
obiter becanse the question relerred (0 the Ifull Bench in that
case was only whether the decree in a suit by the pre-
sumptive reversioner to sct aside an adoplion is res judicals
against succeeding presumptive reversioners, In the second
place, the dictum that an unauthorised alivnation by a qualified
owner gives rise to a single cause of action o all the rever-
sioners cannob be considered to mean that it gives o cause
of action to remote or presumplive reversioners who were not in
eaistence on the date of the alienalion, though, as regards remoter
reversioners who were alive on the date of alienation, thoir
caunses of action also might have arigen on such date. In
Gajjala Veerayya v. Gujjola Gangamma(2), Sunpsra AYYAR, J.,
and myself held that, as the remoter reversioner was a minor
on the date of the alienation, though he was in existence,
he had three yearsfrom his attaining majority (reading article
125 and section 7 of the Limitation Act togcether) to bring his
own suit to set aside the alienation by the widow, though his
father, who was the next presumptive reversioner on the date of
the alienation, might have been barred from bringing such a suit,
As said by Mukerisg, J., in dbinash Chandre Mazumdar v.
Harinath Shaha(4), “It is only reasonable to hold that the
right of any reversioner to sme for a declaration cannot accrue
before he is born. This view is in accord with that taken

(1) (1910) LL.R,, 83 Mad, 842, (2) (1912) M.W.N., 012,
(8) (1906) LL.R., 20 Mad., 300 a5 b, 411, (4) (1908) I.L.R., 82 Cnlo,, 62,
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in Govinda Pillai v. Thayyammal(1).” Thus even holding thab
the obiter dictum of the Full Beuch in Chiruwvolu Punnamma v,
Chiruvolu Perrazu(2) should be followed, it might properly be
restricted to cases where the reversioner who brings a suit to seb
aside the alienation was in ewistence on the date of the alienation.
See also Govinda Pillai v. Thayammal(l), which followed
Bhagwanta v. Sukhi(3). It might be argued that, if each pre-
sumptive reversioner who was nof in existence on the date of the
alienation had six years from the date when his right to sue
accrued (i.6., when he came into existence) to set aside the
alienation, numerous suits might be brought as each such
presumptive reversioner came into existence. Practically, how-
ever, it is very unlikely that, during the remainder of a widow’s
lifetime after the date of her alienation, more than a very few
distinct sets of presumptive reversioners who were not in exigt-
ence on the date of her alienation would eome into existence,
As T havesaid in Garikapatis Paparayudu v. Battammal(4) : *“ The
very object of allowing a suit by a contingent reversioner has
been unfortunately (if I may be permitted to say s0) defeated to
a very large extent by the decisions which are binding on us to
the effect that the decree passed in favour of, or against such, a
reversioner is not binding on a remoter reversioner. I might be
permitted to hope that the Legislature might see fit to enact that
the decree in a suit. bond fide brought and litigated by the then
nearest reversioner iy binding on the remoter reversioners.”
But so long as the law treats each presumptive reversioner as
having a separate right o sue in respect of setting aside aliena~
tions by the widow, the inconvenience of allowing different suits
by separate sets of reversioners cannot be avoided. . We must
therefore hold that the plaintiff’s snit is not barred by limitation.

The mnext question which I shall take up is whether the
attestation of HExhibit IT by the plaintiff’s first witness validated
the alienation of only the site to which it relates or whether it also
validated the alienation of the land which along with the house
site had been alienated under Exhibit IT(b). This, of course,
assumes that the attestation by the plaintiff’s first witness is proof
of ratification by him of the alienaion under Exhibit IT ()
of the site alone or of the site and the land., The question of

(1) (1904) T.T..R., 28 Mad., 57 ; s.c. 14 M.L.J., 209,
(2) (1006) LL.R., 26 Mad., 390, (3) (1900) LL.R., 22 All, 33,
(4) (1812) M.W.N., 1176 at p, 1178,
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the effect of an attestation will be veserved for comsideration
later on. In Raghupathi v. Kamamma(l), decided in August
1912, I considered the Full Bench case of Rangappa Nuik
v. Kamti Naik(2), and Kuppier v. Kotta Chinnaromier(8),
and came to the econclusion that congent to an alienation by
the next reversioner and a ratification of past alienations
stand on the same footing. In this case, the plaintif’s first
witness hy attesting Exhibit IT counld be held to have ratified the
alienabion of only the house site allected by Exhibit II and
cannot be held to bave vatified the alienation of the land not
affected by Bxhibit IT, though the alienations of both the site
and the land were made by a single document, Hxhibit IT (b)
in 1889 to Meenakshisundaram Ayyar who afterwards sold the
site alone under Exhibit 1T in 1894. The only remaining ques-
tions left for consideration ave whether the attestations of the
next presumptive reversioners in Txhibits I and II are
sufficient proof under the civcumstances of their consent to and
ratification of the alienations of the respective properties dealt
with in those two documents. In Kandasami Pillei v. Ranga-
sams Nainar(4), it is said © that, having vegard to the ordinary
course of conduct of Indians in this Presidency, attestation by

" a person who has or claims any interest in the property covered

by the document must be treated primd facie as a representation
by him that the title and other facts relating to title, recited in
the document, are true and will not be disputed by him as against
the obligee under the document.”” I do not think that the above
observation is against the dictum laid down by the Privy Council
in Raj Lukhee Dabea v. Gokool Chunder Chowdhry(5), In that
case, their Lordships clearly found thab it was not proved that,
at the date of the execution of the deedin question, the attestor
Juggut Bam was the next heir and reversioncr, and they further
state that the defendant who velied upon the alleged eoncurrence
of Juggut Rim “did not by any suggestion in his written
statement: or otherwise put forward the concurrence of Juggnt
Ram ” in the alicnation sought to be supported. They freated
Juggut Ram as merely a remote relation not proved to have any
interest in the property alienated and their Lordships said that

(1) Second Appeal No. 507 of 1911, (2) (1708) LL.R., 81 Mad., 366.
(8) (1912) MW N, 758, (4) (1912) 23 M.L.J., 801 ot p. 306,
(5) (1869) 13 M.LA., 209 at p. 229,
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‘¢ the mere attestatior of such an instrument by a relataive does not
necessarily import that he attested in order to give consent or con-
currence to the alienation.” ‘On the contrary, in the later case of
Vadrevu Ranganayakamma v. Vadrevyu Bulli Ramayya{l), the Privy
Council approvingly ssy, “but it frequently occurs in native
(Indian) documents that a man signs as a witnessto show that he
is acknowledging the instrument to be correct.” I may vespect-
fully ndd 6hat, in my pretty long expevience as a Judicial Officer,
if the attestor of the document has an existing interest in the
property dealt with in the document, it has been always the case
* that this attestation has been taken in order to bind him as to the
correctness of the recitals therein. In Gopaul Chunder Manna
v. Gour Monee Dossee(2), the learned Judges elearly decided that
a reversioner afbtesting a conveyance by a Hindu widow cannot
impeach the sale afterwards, thus treating the attestation as
tantamount to assent. In short, they say that the effect of his
being an attesting witness to the conveyunce shows the acquies-
cence on his part in the act of the widow. This case is a direct
anthority upon the point now being considered. In Matadeen Roy
v, Mussodun Singh(3), the judgment of two very learned Judges
Sir BarxEes Pracoex, C.J. and DwaraxoNatx MirTeR, J., containg
the following observations : “ When the plaintiff put his name as
a witness to his brother’s signature to u deed conveying the whole
of the property, the Court might reasonably infer that he knew
that his brother was selling the whole of the property. [f he
knew that his brother was selling the whole of the property as
his own, and allowed him to do so without objection, it would be
avidence against him either that the whole property did belong
to his brother or that he was acquiescing in his brother’s act of
selling the whole.,” This again is a clear authority for the pro-
position that atbestation by « person, who has an interest, raises
the primd facie presumption that he knows the contents and
acquiesces in the disposition of the property by the deed he
attests. In Abhoy Churn Ghose v. Attarmoni Dassee(4), STEPHEN,
J., refused to treat the attestation of the presumptive reversioner
as acquiescence on the ground that the attestor ¢ was a mere hoy
studying at college and had no idea of the effect of the deed in
question *” and that the boy’s evidence, that, ill he saw the deed

(1) (1879) 5 O.L.R., 430 at p. 447. (2) (1866) & W.R. (0.R.), 52.
(8) (1868)10 W.R. (C.R.), 293. (4) (1908) 18 C.W.N,, 931,
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shonld be believed in the circumstances. In Almedabad United
Printing and General Agency Company, Limsted v. Ardesis
Kavasji(1), the learned Judges say “ We have, however, the fact
that he (Fruchsha) was an attesting witness. 1le was a Govern-
ment servant who must have undersbood the effect of the deed
which he was atteshing and which was executed by his brothex
who was in valivet of all the family proporties.”  And then the
learned Judges held that, considering the sarrounding circams
stances, he was bound by the mortgage-deecd which he had
attested. The effect of the attestation was also counsidered in
Chunder Dutt Misser v. Bhagwat Narein Thakur(2), and the
learned Judges held that, under the circumstances of that case,
the party’s attestation may support the inference that he was a
consenting party, the attesbor in that case not being a mere
remote relative as in Raj Luklese Dabea v. Gokool Chunder
Chowdhry(3), but the next presumptive reversioner.

On the whole, I see no sufficient reason to recede from the
opinion I expressed in Kandasami Pillai v. Eangasami Nei-
nar(4), that ‘a presumpbion is raised, when an adult man of
full mental capacity attests a deed and when such a man has
adinittedly a tangible intsrest in the property affected by the deed,
that his attestation has been taken as a proof of his consent to
and knowledge of the correctness of the recitals in the deed and
it lies upon the person, who contends that such an attestor did
not know all the recitals in the deed and did not consent to the
alienation made by the deed, to prove the contrary. I do not
intend to lay down that the attestation of a casual witness who
had then no interest in the property affected by the desd must
‘estop him for all time and when he afterwnrds acquires an
interest in the property affected by the deed. In the present
case, the circumstances clearly raise the presumption that the
next reversioners did consent to the vespective alienations under
Exhibits I and II. As regards lixhibit [, the reversioner who
attested it has been examined in the case and the District Judge
gays “the inference from .the attestation is so far stronger as
regards Bxhibits JI and II(b) that the attestator has been
examined and that mothing directly impairing the effect ,of

(1) (1912) LL.R., 36 Bom,, 515, (2) (1898) 8 O,W.N., 207,
(3) (1869) 18 M.L4., 209, ‘ (4) (1912) 28 M.L.J,, 801,
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his attestation was suggested to him or elicited.” Tustead of,
however, giving the natural effoct to the attestation, the learned
District Judge says that it was for the fourth defendant to have
elicited that the attestation also involved the conscious assent
on the part of the attestor. I think the burden of proof lay on
the other side. Not only this, the learned District Judge over-
looked the fact that the atresting witness, the plaintiff’s first
wituess. says : “ The third defendant asked me to attest Exhibit
I and [ abtested it as he said that he would build a house thers-
on wext by mine which would be a seeurity to my house’’ This
conclnsively shows his knowledge of the contents of the deed
and that he gave even his consent to a substautial house being
buiit upon the site alienated by Exhibit IL. I therefore hold,
differing from the District Judge, that the alienation of the
property in the first schedule and of the site in the second
schedule to the plaint cannob be questioned by the plaintiff as
those alienations were consented to and ratified by the then
presumptive male reversioners and by the fomale reversioners.
The District Judge’s decree should be modified by allowing the
plaintiff’s claim only as regards such of the plaint properties as
are not covered by Exhibits I and II. As it appears thab there
are no properties in the plaint schedules not covered by Exhibits
I and 11, the suit will stand dismissed. The parties will bear
their respective costs in all the Courts.

Sangaran Naig, J.—I agree. The reversioner who is really
prejudiced by the widow’s alienations will be ascertained only
after the death of the widow and on the death of the last surviv-
ing danghter. Nevertheless it has now been sebtled that all
persous who may possibly live to succeed her have a right of
snit, under certain circnmstances, tc declare the alienafion
invalid and that ome possible reversioner does nof represent
another in such suits, The plaintiff is admittedly such a rever-
sioner and his right to sue as such is not denied, though he
became a member of this family by adoption only after the
alienations. If he has the right of suit, it is obvious that
limitation can run against him only when he could sue,

As to the effect to he given to atbestation by a wibtness, it
will depend upon the facts of each ease. In this case I agree
with my learned colleague as to the inference to be drawn from it.
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