
provisions of tlie Code of Civil Procedure apply to the present at ion ^  T h e   ̂
of a plaint in a suit under the Estates Land Act, Under section op the

121 of the Code of Civil Procedure, the rules in the first schedule 
have effect as if enacted in the body of the Act. Order IV, rule 1 ,  E s t a t e s

provides that every suit shall be iustituted by presenting a plaint S u k a p a e a z d - .

to tbe Court or such officer as it appoints in this behalf. I t  is j

therefore open to the Collector to appoint an officer to whom a n d  j y n i E B  

plaints may be presented, but this, we understand, has not iflrs,.
been done.

I t  is clear that rule 14 of the Civil Rules of Practice does 
not apply to proceedings before a Revenne Court, and we cannot 
accept the contention that, when the plaintiff sought to present 
his plaint in this case, the Court was closed with the meaning of 
section 4- of the Limitation Act.

We must accordingly answer the question in the affirmative.
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APPELLATE CIVIL.

Before S ir  Charles Arnold WTtite, K t., GJn'ef Justice, Mr. Justice 
Miller and Mr. Justice Oldfield.

MUTHUKPJSHNIEE, a n d  t h e r e  o t h e r s  ( P l a i n t i f f s ) ,

A p p e l l a n t s , Aui^ust 6 aB cr
30 and 1913 
April IS and

22.
VEERAEAGHAVA IYER a n d  a n o t h e r  ( D e f e n d a n t s ) ,  

E b s p o n d e n t s . ^

Transfer of Property J e t  ( IF  o/1882), ss. 130 and 134—Mortgage in  ■wriiliuj of a 
promiasory vote—Ass'ignees’ right an̂ d UaliHiy io sueon the promissory note.

By virtue of sections 130 and 134 of th e  Transfer of Property Aot (17  of 
1882), a mortgage in w riting of a promissory note, exeoTited in fa-vonr of the 
mortgagor by a th ird  party for a debt, creates an assignram t of the promissory 
note in fiiTour tf  the mortgagee e-ven 'without an endorsement, and as the 
righ t of the promisee to sue on the note becoaes reslea  in the mortg'agee, the 
mcrtgrg'Gp a]one is entitled to ane on the  note and in taMng accounts of ilie 
roortgage,the mortgagee is liable to te  debited w ith the  am oant of the note if 
he -withont any pstification allo-wa the recovery of the debt baired  by limitation.

* Letters Patent Appeal Fo. 147 of 1912,
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M OTHU- 
V saWHNlEll 

V,
Veera-

SAGHAVA
lYKB.

Mulraj Khataio v. Tisw-.i'Hath Prabhuram (1913), I.L-B., ?>7 Bora., 198 (P.O.) 
followed.

Shyam Kmnari y. Bamestmr Singh (1905) I.L.R., 32 Calo-, 27 P.O., followed .

Appeal under article 15 of the Letters Patenb Act againat 
the decision of Sunpaka Ayyab and Sadasiva A tyar, JJ., in 
MutlmJcruhn'ien v. Veeraraghava 7yer(l) preferre dagaiQst: tlie 
decree of the District -Judge of Madura in Appeals Nos. 409 and 
391 of 1910 presented against the decree of the Principal District 
Mnnsif of Madura in Oi-iginal Suit No, 715 of 1909.

The plaintiCfs in this case sued to recover tlie amount doe to 
them on a mortgage houd (Exliihit A) executed in favour of their 
father by the lirst defendant hy which a house, a promissory note 
and two simple mortgage bonds executed in favour ol: the first 
defendant by the third parties were hypothecated. There was no 
assignment of the promissory note by way of endorsement. The 
portions of the defence material for the purpose of this report 
were that the plaintiff being the assignee of the promissory note 
by virtue of the mortgage was not only entitled, but was also bound 
to sue on the note before it became time-barred and that he not 
having sued the third party before the promissory note became 
time-barred was liable to be debited while taking accounts^ 
with the amount of the promissory note.

The Lower Courts upheld the pleas of the defendant and 
•debited the plaintiff with the amount of the promissory note. In  
Mnthuhrishmen v. VeeraragJiavi Iyer {I) filed by the plaintiff 
Sundaea Atyae, 3., held, (a) that this mortgage did not create 

-any assignment of the mortgage in favour of the mortgagee, (6) 
that even if it created any assignment he was not bound' to sue 

■ on the note and that he, the plaintiff, ought not to bq debited 
with the amount of the promissory note.

Sadasiva Ayyab, J., differing from S undab a Ayyar, J.,on all 
these points, confirmed the decree of the Lower Court. There- 
'Upon ths above Letters Patent Appeal was filed by the plaintiffs.

[The judgments of Sundara Ay yak and Sadasiva Ayyar, JJ., 
are reported in Muthuhrishnien v. Veeraraghava lyer{\)  and are 
not herein reported in view of the later decision of the Privy 
Council in Mulraj Khataw v. Viswanath Prahliurani{2i) and in

(1) (1918) as 430. (2) (1913) I.L.U., 87 Bora., 198 (P.O.).



view of tlie concurrent opinion of tlie three Judges iu tliis Letters Muthu-
Patent appeal based on tlie above Privy Council deoisiou aud the 
Privy Council decision Shy am K u m ,a r i  v. Bameswar Singh ( I ) . V s e k a -

C. F. Ananthahrishna Ayyar  for the appellants* Iybk.
K. N, Aiya  for the first respondent. ’
W h i t e ,  C.J,— Under Exhibit A the defendants m ortgaged 

to the plaintiffs a house and a promissory note which had been, 
executed to the defendants, by a third party as security for 
money owing by the defendants to the plaintiffs. The promissory 
note was not endorsed to the plaintiffs. I t  became time-barred, 
and the question is whether on the taking of accounts the
plaintiffs should be debited with the amount due on the nofce.
I t  was not suggested that the plaintiff could sue on the note.
I t  was contended that the note was evidence of a pre-existing 
debt due by the th ird  party to the defendants, that that debt was 
by the m ortgage assigned to the plaintiffs^ and that the 
plaintiffs being the parties who were entitled to sue for the 
assigned debt were under an obligation to the defend ants, to do 
so before the right to  recover the debt became barred by limita­
tion, The promissory note refers to a pre-existing debt due by 
the third party to the defendants, but I  have had some doubt 
whether on the documents alone, coupled with the fact that 
the maker of the note attested the mortgage to the plain” 
tiffs and that is ali we have to go on—there is evidence of a 
pre-existing debt. !No attempt appears to have been made to 
show that there was no debt (in the Court of F irst Instance the 
-defendants sought to show that the amount due on the note had 
been paid) and I think we are warranted in holding that there 
was a debt. The mortgage thereof was, in my opinion, a  
transfer of an actionable claim within the meaning of seotion 
130 of the Transfer of Property  Act, which vested in the trans­
feree the righ ts and remedies of the transferor, subject to the 
equities wTiich remained in the transferor by reason of the fact 
tha t the transfer was by way of security. This is in accordance 
with the decision of the Privy Council, in the recent case of 
Mulraj Khataw  v. Viswanath Prahhurafn(2), which does 
not appear to have been reported when this appeal was 
argued before Sundara Aytae, J., a.ud Sadasiva Aytab, J. In
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M d th tj-  the  Privy Council case the contest was between a party wlio 
xEiBHNtEK an assignment in writing of a policy and parties holdiag^

T e e k a .  a  deposit of tlie policy by way of seoarifcy which was earlier in 
date than the assignment in writing. Their Lordshi23S held in 
^®vour of the parties holding the written instrument. In  the 
judgment they observe with reference to the assignment in 
writing I t may well be that although absolute in form it was- 
iutended to be only by way of security so as to be subject to a 
right of redemption^ but this does not affect the rights of the 
parties under the circumstances of the present case.” And 
again (tho party claiming under the instrament) has art.
absolute right to the proceeds of the policy.’’

The rights of the transferor being vested in the transferee' 
by the express words of the section^ the transferee is the only 
party entitled to sue, and this being so, he iŝ  I  think, account­
able to the transferor for having allowed the remedy to becom©' 
time-barred.

I  do not think any useful purpose would be served by a 
discussion of the English authorities. The cases turn on the 
language of Becticn 25 (6) of the English Judicature Act, 1873. 
In  the Px*ivy Council decision to which I  have referred, their 
Lordships observe “ The error (of the Court in India) arose from 
the learned Judges not having appreciated that the positive 
language of the section precluded the application in India of 
the principlws of English law on which they based their 
decision.^’

I only propose to refer to one authority, the decision of the> 
Privy Council in Shyavi K im ari v. Rames'war Singh{ l). There, 
the mortgagors assigned to their mortgagee a debt due to them 
from a third person, and in taking the account of what was dii© 
to the mortgageoj the Courts in India debited him with the 
amount of the debt, though he had not received it. I t  was held, 
that it lay upon the mortgagee to use reasonable diligence to- 
recover it from the debtor, and it appearing that no serious 
attempt had been made to do so it was held that it had been 
rightly debited in tho account.

I  think this appeal fails and should be dismissed with coats*

SOO THE INDIAN LAW REPORTS. [VOL. X X X V lll..

(1 ) (1003) I.L.U., 32 Oalc., 27 (P.O.).



MillbEj J .—I  am of fclie same opinion. A fter the recent deoi- M u t h i ; -  

sioii oi: the Privy Coiiiioii in Mulraj Khataw y. Vt-swanath Pra~ 
bh ura m { iy ,  it seems impossible to contend that a liypotlie” V r b b a -

cat'on of a debt is not a transfer of an actionable claim witliin I y e e .

tho meaning of section 130 of the Transfer of Property Act. j
Their Lordships held that by that section a writing is required 
to effect a charge on an actionable claim. I t  follows that the 
remedies of the mortgagor are transferred to the mortgagee of 
the debt and he is entitled to recover the sum due from the 
debtor and if so entitled then he is rightly made liable if he 
without jnstificatioii allows the debt to become irrecoverable 
SJiyam Kumarl v. Eaniem-ar Singh{2).

In  the present case an attempt was made in the Court of First 
Instance to show tliat by agreement the first defendant was to 
recover the amount of the debt, but the District M unsif held 
that the provisions of Exhibit A were clear, and there was no 
need to consider the oral evidence ; and it seems that point was 
not pressed either in the District Court or here at the hearing of 
the Second A}:ipeal, and we were not asked by the appellant to 
re-open the question on the evidence and must therefore proceed 
on the footing that there was no contract altering the position of 
the parties. We must deal with the case on the provisions of 
section 130 apart from any contract. The plaintifl's endeavoured, 
but failed^ to prove that the debt mortgaged had been paid to 
the first defendant and did not, so far as I  can see^ ever allege 
tha t the promissory note which was handed over to the 
plaintiffs did not represent a debt which could be assigned. I  
iind no difficulty tlierefore in aoo<'pting the view taken by all the 
Courts which have dealt with the m atter so far, that what was 
mortgaged was a debt evidenced by a promissory note.

That being so, it lay upon the plaintiffs to show that they 
were not in fault in allowing the recovery of the debt to be 
barred by limitation, and they made no attempt to show that.

-Then it was contended that the first defendant was equally entitled 
to recover the debt and therefore the plaintiffs cannot be made 
liable: the default was as much that of the one as of the other.

But the remedy open to the first defendant as creditor had 
passed by the section 130 of the Transfer of Property Act to the
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MTJTHtr- plaintiffs : what was retained by tliG first defenflant) was his riglife 
KttisHMER redeem the mortgage. This coiitet)tion is therefore of no 

V e k r a -  avail, and moreover was not, so far as I  can see, raised at any
b a g HAVA .

IvifiE. previous stage or the case.
^ concur ia dismissing the appeal with costs,

— ■ Oldfield, J .—I  concur in the decisions of my learned col-
Ol d fiel d , j. , . .  ̂ .

leagues for the reasons given by them and have nothing to add.
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APPELLATE CRIMINAL.

Before Mr. Justice Ayling.

1913. Ee V. BATI REDDI and f i f t e e n  o t h e r s  (AccnsED),
P etitiokkks.*

Criminal Procedure Code {Act V of 1808), sa. 255 and 34>2— Tndim  J^.vidence Act 
(I of 1872), sec. 30 — Confcst^ion nf co-accuwd, admissible under— Separate 
trials not necessary iuhc?e conft'ssion made durimi trial.

When before a m agistrate in a sta-tement under sect’on Criminal
Procedure Code, cerfaiu accuacd confeefied llie crime and implio'ited llu ir co- 

and ftirtiier iinder section 255 (1), pleaded guilty to the* charges;
He l d ,  th a t it was not necessavy to try  the oo-accveed spparaiely to enable 

the confessions to be useil against them under sectioa 30, Indian Evidence Act.
i^ueen-Bmpress y. LaTcshm^yya Fandaram (1891') I.L .ll,, 22 Mud., 491, 

dissented frotr).
Queen-Empress v. PirhTiu (1R95) T.L-R., 17 All., 524 and Q/ueen-'Empress 

V. Pahtbji {\8do) I.L.R., 19 Bom., 195, dieLiiig'nislied.

Petition  under sections 435 and 439 of the Code of Criminal 
Procedure (Act V of 1S98), p rajing  the High Court to revise 
the judgment of A. Duiuisswami Ayyab, the Deputy M agistrate 
of JammalaTnadugOj in Criniiiial Appeal No. 1 of 1913, presented 
against the conviction and sontence of S. Subeahmanya Ayyae, 
the Stationary Sub-Magistrate of J ammalamadugu, in Calendar 
Case No. 182 of 1912.

In  this case the accused, 17 in number, were charged with, 
offences under sections 147 and 342, Indian Penal Code^ 
and section 22 of the Cattle Tre^pass Act (I of 1871) by fclie 
Stationary Second-class M agistrate of Jiimtnalamadugu, The 
fourteenth and the seventeenth accused in a statement tnade

*Criraiai,l Ri>viaioa Case ITo. 297 of 1913 (Ci'iuuinal Kevision Petition 
No. 6i2  of


