
boy for breacli of a contract agreeing* to m arry tlie boy to tlie Moimw

plaintiff’s daugbter falls "within article o5, clause {g) of tbe Pro-
vincial Small Cause Courts Act “ wbicb relates to a suit for breacli Pokeb.
of contract of betrotlial or promise of marriage/^ We hoidj Ben-son an©
agreeing witli the decision of the Calcutta Higli Coart in K ali
Simher Bans v. Koylash Chunder Dass{l), that the article covers
such a case ; see also Nga La v. Nga Than{2). The fact that the
article exempts from the jurisdiction of a Small Cause Court a
suit for breach of a contrnct of betrothal which must be ao*ainsto
a person other than the husband or wife supports tha t view.

We have no doubt that the claim for coTupensation for the 
loss sustained by the plaintiff in consequence of the articles and 
provisions got ready by him for the marriage became wasted 
musb be treated as a claim for compensation for tlie breach of 
the contract. Our nuswer to the reference is that the suit is not 
cognizable by a Small Cause Court.
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APPELLATE ClYIL.

Before Mr. Justice Benson and Mr, Justicd 8undara Aijyar.

V A IR A V A lf C H ETTIA R  and akothek (P laintifps K os. 2
A April 23

and 4), A ppellants, 29.

AVICHA CHETTIAR a n d  t h r e e  o t h e e s  ( D e f e n d a n t s  N o s .

1 TO 3 AND THIRD P l AINTIPf ) ,  R ESPO NDENTS.*

L im ita tio n  A c t  (XT of 1877), arts . 36, 115 and  120— Co'niract to nell an o th er’s 
goods w ithout a u th o rity , breach of—Caufie of action  on ly in. contract an d  n o t 
171 to rt as on m isrepresen ta tion—Indian  Contract Act (IX of 1872), sec. 235.

A suit against a person for breach of oontracb to sell to fcha plaintiff certain 
goods of anothez’ on Che implied representation tbafc lie had anfchorifcy from his 
principal to sell thewj when in fact he had none, is nob one arising in to rt ox" 
one independent of contract but one arising’ out of and xKcident to a contract and 
is governed by article 115 of the Lim itation Act (XV of 1877) and nc t  by article 
36 or 120.

Section 235 of the  Indian Contract Act, disonssed.

A p p e a l  against the decree of Y. K. D e s i k a c h a u ia r ,  the Subor
dinate Judge of Negapatam, in Original Suit No. 28 of 1907.

(1) (1888) I.L.E., 15 Oalc., 833. (2) (1912) 14 I.C., 837.
* Appeal Wo. 139 oE 1908.
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Y a i b a t a n  The plaintiffs alleged (i) tliafc t h e  third defendant on behalf 
Aywha. father Chockaliii^a Chettiyar, who was the guardian of

defendants Nos. 1 and 2 agreed b j  means ol:' Exhibit C on 
31st July 1903 with the plaintifl's’ predecetsor in title (a) that 
tlie barque ‘ V ettivel’ should bo sold, {h) tha,t the pa,i-s for it 
slioiild he tivinsferred to tlie plaintiffs’ predccessor-in-title within 
one raonfch after the vessel returned from its then voyage to 
Negapatarii or Toudij (c) that though the vessel returned to 
Tondi on 12th January 1904_, no sale was eJi'ected nor the pass 
transferred, arid {d) that tlie consideration paid for the agree
ment should be returned. The plaint was filed on y is t July 1907.

The original plaint did not nientiou any ground of exemp
tion ft’om nmitalion on tlie impression that the cause of action 
arose in August 1904. But in the amended plaint it was stated 
tha t the cause of action arose on 13th February 3 90 i, and that 
the suit was not barred by limitation on account of an aclinowledg- 
ment of liability contained in a power of attorney (Exlubit A) 
executed on28r,h November 190(>j by the mother ol' hrst defendtmt 
and the mother of the second defendant in favour of the third 
defendant. The defendants denied that the third defendant had 
any authority to execute Exhibit C on behalf of his fnther or 
that it was ratified ox that any liability was acknowledged in 
Exhibit A. The defendants also, stated that the suit was barred 
by limitation.

Upholding tlie contentions of the defendants the suit was 
dismissed against all the defendants.

Plaintiffs preferred this appeal.
K. Srinivasa Ayyaiigar for the appellants.
8. Srinivasa Ayyangar for respondents In’os. \ and 2.
K. V. Krishnnnwami Ayyar for the th ird  respondent. 
J udgm ent .— So far as the first and second respondents are 

Aytae, JJ. concerned this appeal must fail on the finding of the Subordinate 
Judge, with which we agree, that there is no evidence thar. th© 
third defendant (third respondent) executed Exhibit (3 with 
tlie authority of his father, Cliockalinga or that Exhibit C was 
subsequently ratified either by Ohockalinga or by Siirangaui" 
Achi and Sivagami who succeeded Cliockalinga in the guardian
ship of the first and second defendants. The third defendant/s 
testimony is completely against the plaintiffs. I t  niay be that 
he is not speaking the truth, but in the absence of any evidence

B k n s o n  a n d
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■to prove the plaintiffs case their claim against the first and Vaibilvan

second respondents must fail. Exhibit A does not show that a v i c h a

SriraD^am Achi and Siva^ami intended to ratify Exhibit C. The ----
°  . . .  , B e n s on  aki>

■appeal mu.st therefore be dismissed with costs as agaiust the sdndara
first and second respondents. A’S'sas, JJ.

The next question is whether the third defendant is liable to 
compensate the plaintiffs for the damage caused to them hy his 
executing Exhibit C without the authority of Ghockalinga.
Several qaestions of fact and law, the solution of some of which 
is not free from difficulty have been argued in connection with 
this point, but we abstain from discussing- them as we sre of 
opinion that the claim of the third defendant must fail on the 
ground of limitation.

The covenant in Exhibit 0  is that the barque ‘T ettiveP  should 
be sold and the pass for it standing in the name of Choelialinga 
should be transferred to the plaintiffd within one month after the 
barque retnrned to Neg-apatam. or Tondi. This took place 
.according' to the plaintiffs on the 10th of January 1904. The 
suit was instituted on the 31st of July 1907 that is more than 
three and a half years after the boat returned to Tondi. W hat 
is the article oi: the Limitation Act applicable to the ca^e ?
The third respondent contecds that it is article 86 or article 115 
while the appellant urges that it is article 120, no other article 
being applicable. A'Ve do not think that article 36 can be held 
to bo applical)le. I t  relates to a suit for compensation for any 
malfe:isanc(^, misfeasance or non-feasance iudependent of coutracb 
and not specially provided for in the schedule. Assuming that 
the acti<,}n may be held to be one in tort, it is certainly not for 
a wrpfig independent of contract but one coDnected with a covi'- 

and arising from one of the incidents of a contract. A 
pe.vso î entering into a contract on behaU oi a principal ought 
not to do so without authority from the principal. His acting on 
behalf of the alleged principal amounts to a repreaent.atiun that 
he has authority from the latter to do so. His acting without 
such authority is a wrong connected with the contract. The 
case cannot therefore fall within the purview of arsicle *36.

Article 115 provides for compeusation for the breach of 
any contract expressor implied, not in writing registered aQd 
not herein specifically provided for.’’ Is  the cause of action in ' 
this case the broach of an implied contract ?
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Vaieavan The Indian Contract Act, section 235, enticts as follows :—
A v roH A . A person untruly representing liimself to be the authorised:

----  affent of another, and thereby inducing a th ird  person to deal
B e n s o n  a n d  *=> ’  ̂ , _SuKDAEA with him as such agent̂  la hablO;, it his alleged employer does
Ayyar, JJ. ratify his acts, to make compensation to the other in respect

of any loss or damage which he has incurred by so dealing. 
In treating of the measure of damages a\vn.rdable against an 
agent acting without the authority of tlie principal, Messrs. 
Pollock and Mulla observe tliat in English law the duty is. 
grounded on an implied warranty by the ngent that ru3 has the 
authority, and tlie action being in contract lies oven if the agent 
honestly believed lie had authority and against executors: which 
in. England an action in tort for deceit does not . . .  I t 
is open to quostion whether in India the compensation recoverable 
under tlie section will be assessed on the same piinciple. The 
language used seems more appropriate to an action in rhe nature 
of deceit than to one founded on warranty. The langaage of 
the section no doubt supports the statements of the learned 
commentators^ that the suit appears to be treated as one for 
damages for misrepresentation and not one on *a contract. 
Section 9 of the Act defines an implied contracc as one in which 
tbere are an actual proposal and accepta,nce though made 
otherwise than in words. Obligations imposed by law similar 
to contractual obligations are not included in the definition 
and are placed in the Act in a separate category in Chapter V  ̂
but there can be no doubt that according to English law a con
tract that the agentliaa authority to act on behalf of the prin
cipal would be implied by law whenever ho contracts on behalf 
of a principal. In  construing article 115 of the schedule to tlie 
Limitation Act it must be remembered that Act IX. of 1871 
which enacted article 115 wns passed before the Indian Contract 
Act which was enacted in 1872. We think that the expression 
^implied contract’ was used in the article in the sense in which 
it is understood in English law. The Contract Act and the 
Limitation Act arc not statutes in p m i materia and it should not 
be assumed that article 115 is confined to cases of what would ba 
implied contracts according to tho definition in the Contract 
Act. Tlie result of confining it to such cases would be tha,t 
where a suit is instituted against the principal and an agent 
together and relief is claimed against them in the alternative
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according as tlae act was authorised or not by the principal a V a i r a v a n  

different period of limitation would "be applicable against each of a v i c h a .

them,, though the obligation arises out of the same transaction, bens^ an]̂
We do not think that this could have been intended. We are 
of opinion on the whole tha t article 115 must be applied to the 
case. In  Diikur Pershaud Bustooree v. Mussamut FooJczimaru 
DahiL{l), the Privy Oouucil held that the obligation of a del cre
dere agent to pay the vei;dor of goods their price when it is not 
paid by the purchaser is one on an implied contraot. Paragraph 14 
of the plaint states that the cause of action arose on the ISth 
February 1904, that is, one month after the arrival of the boat at 
Thondi. On this allegation the suit must be held to be barred.
It is urged that as the first and the eecond f^efendants^ guardians 
executed the power of attorney Exhibit A, with a view to transfer 
the pass of the barque on the 28th of November 19C6 to the 
plaintiffs^ names the contract was not really broken on the 13th 
February 1904. But the execution of Exhibit A was not in 
performance of the agreement Exhibit 0, bu t in consequence of 
a request by Erambumurthi Pillai to whom Chockalinga had 
sold the barque to the guardians asking them to transfer it to 
the plaintiffs on the ground that he had sold the barque to them.
There is nothing in the facts of the case to postpone the com
mencement of limitation, beyond one mouth after the arrival of 
the barque at Thondi. We must therefore hold that the suit bs 
against the third defendant is barred by limitation. In  the 
result the appeal is dismissed with costs against him also.
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(1) (1871) 16 W.E,,, 35 (P.O.).


