
K a t u m  or the Court o£ Small Causes, and it is not clear wliat is tlie
Sahiea proper procedure. The shares of these creditors must therefore
H a j e e  ]q 0 carried to separate accounts entitled in the matter of their-
S a h i b .  respective decrees, and he subject to the order of the Court of

S™®!* Caases of Madras.
The application of Hajee Mahomed Sait Shirajee is not 

correctly entitled, because it should have been made in  Suit 
No. 237 of 1908j to the credit of which the fund stands; sincoj 
however, no objection has been raised, I direct the application 
to be am ended by entitling it in tha t suit.

The shares of the j n dgment-debtora in suits Nos. 815 of 
1911 and 381 of 1912 will be paid to the credit of tho^e suits.

The plaintiff in this suit is a Muhammadan woman, and several 
of the decrees against her appear to have been made by consent ; 
having regard to these facts and the allegations made against 
each other by the several applicants, and in order to give them 
an opportunity of establishing those allegations in other proceed
ings, I  direct that tliis order be not issued by the Registrar fo r  
ten days.

Each party will add the costs of his application to his decree- 
amount.
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Before Mr. Justice Benson and Mr, Justice Sundara Ayyar.

MOTTAYAPPAN alias SBLAMBA GOUNDAN ( P l a i n t i f f ) ,  
1913. , ^

Felaruaary 19 A ppeli.ANT,
and

MarotS. v .

PALANI GOUNDAN a n d  a n o t h e r  ( D e f e n d a n t s ) ,  

B e sp o n d e h t s .*

Indian ^^idenne Act ( J o /1872), sec, 92, ^rove. 1 an d  3—Sale-deod—Prcperty,. 
vesting of—Oral evidence contrary to ita tenor, admissibility of~Document 
operative at once—Evidence as to vesting of ;propeHy a t afutufe tim e, in a im is^  
sible— Mule of "English Law , different.

An executant of an i n s t r u m e n t  (wkich -was not a aliata d o c u m e n t  but 
i n t e n d e d  to operate at once), cannot be p e r m i t f c e d  t o  set up or prove t h a t  t b ®  

i a a t E u m e n t ,  wbicb according' to itig t e n o r  vested t h e  property i n  t h e  grantee at 
once, was in r e a l i t y  intended to vest i t  o n l y  at a future time or after t h e  death of 
tho exeontanfc.

* Second Appeal No. 731 of 1912.



Section 92, proviso 1 o£ tte  Indian Evidence Act ia s  no application to a case Mottatappan 
wliere the instramenfc Sfepresents what the parties intended to put down, in 
writing', though it might not be in accordance with what thfiy intended to do 
and with the legal effect that they secretly wanted to hring about hut which for 
some reason they did not want to put in writing.

The rule of English Courts of Equity permitting evidence to be given to sIioto- 
that a document was intended to operate in a manner different from the plain 
and apparent meaning of its language cannot be followed in India, as it is 
contrary to the proTiisions of section 92 of tlie Indian Evidence Act.

SalTcishen D as V.  Zegge (IQOO) I.L.B., 22 AIL, 149 ( P - C . ) ,  A chu iaram ara ju  V- 
Salbarajv, (1902) I.L.R., 25 Mad,, 7, Dattoo y. Hamchandra (1906) I.L.R., SO Bom.,
119 and Challa Venkata Reddy y . Devabhaktuni Mruihutijayadu (1912)
164, followed.

Jihun N issa A sgar A ll  (1890) I.L.R., 17 Calc., 937 (P.C.)j referred to.
Chauihri Mehdi Hasan v. Muliaminad> Hasan (1906) I.L.K., 28 All,, 439 (P.0.)»

Bam alinga M ttda li v. A y ya d o ra i W ainar (1905) I.L.R., 2S Mad., 124 and AmiriTia- 
'^hammalv. Periasami Pillai (1909) I.L.R., 32 JVlad., 325, distinguished.

S econd  A ppeal against the decree o f E . L . T hoenton , t i e  

District Judge of Triohinopolyj in Appeal No. 108 of 1911 pre
ferred against the decree of A. V. R a t h n a t b l u  P ill a i, the 
District H unsif of Karur, in Original Suit No. 797 of 1909.

The suit was brought for a declaration tha t the sal e-deed 
executed b j  the plaintiff in favour of his deceased daughter 
Angammal on the 21st September 1906 was a nominal transac
tion unsupported by consideration, for the cancellation and the 
getting  back of the document and for recovery of possession of 
the suit lands from the first defendant (who "was the husband of 
the, said Angammal who had died on the 6th April 1909) and 
the second defendant who was the father of the first defendant.
The plaint alleged that the first defendant obtained possession of 
the lands in question after the death of his wife Aagatnmal and 
that the plaintiff did not receive any consideration for the sale 
or pu t the vendee in possession of the lands. The plaint set out 
the purpose for which the sale-deed was executed in the follow
ing terms :— As the plaintiff had no male issue and in order 
th a t there m ight be no objection subsequently from his senior 
wife and from his dayadhis, he executed the sale-deed in favour 
of his daughter nominally.'’* The defence was th a t the  first 
defendant was the real vendee th a t his wife was only a benami"- 
dar for him and that the deed evidenced a genuine sale. The 
District Munsif held that the sale in favour of Angammal was a 
nominal transaction, not supported by consideration and that the 
plaintiff who was the real owner of the property was entitled to
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Mottatappak cancel th e  d o cu m en t an d  recover possession  of tlie  lands. T he
T, defendan ts appealed fco th e  D is tr ic t C ourt. On appea l th e  lea rn ed

Goundan. D istricb  Ju d g e  found ‘ th a t th e  p la in tiff in te n d e d  by  th e  sale-deeo.
to g ive  his d a u g h te r  a  title  to  th e  p ro p e rty  conveyed  th e re u n d e r  
a fte r  h is d e a th  th o u g h  not in  h is  life-tim e, and  th a t  th e  rec ita ls  
in , an d  th e  execu tion  of, E x h ib it I I ,  w h ich  was a re g is te re d  
p a tta  raz in a raah  ex ecu ted  in fav o u r o f th e  p la in tiff’s d a u g h te r  
hy  th e  p laintiff o v e r a  y ear a fte r  th e  execu tion  of E x h ib it  I  ( th e  
sale-deed). show ed th a t th e  la t te r  deed was p a rtia lly  acted  u p o n /  
T he le a rn e d  Ju d g e  consequen tly  hold th a t  th e  sale-deed was no t 
a-sbaiu b a t  w as p a r tia lly  ac ted  upo n  a n d  th a t ,  u n d er the  ru lin g s  
in  AmirthaiJianimal v. Feriasami P illai[l) and  Hanga Ayyar v. 
Brinivahd Ayyangar[2) an d  o th e r cases, th e  p la in tiff was n o t 
en titled  to  show th a t  th e  sale-deed  w as in te n d e d  to  o p era te  
co n tra ry  to  th e  a p p a re n t te n o r of its  term s, and  th a t  th e  p lain tiff 
could n o t recover th e  p ro p erty . T h e  le a rn e d  J u d g e  rev e rsed

■ th e  decree of th e  D istric t M unsif an d  d ism issed  th e  su it. T he  
p lain tiff p re fe rred  th is  Second A ppeal.

8. Srinivasa Ayyangar and  A , Suhharama Ayyar fo r  th e  
appe llan t.

T. Natesa Ayyar ̂ or th e  responden ts.
Benson AND J u d g m e n t .— T h e su it ou t of v^hich th is  S econd  A p p ea l arose

was in s ti tu te d  b y  th e  p laintiff for a  d ec la ra tio n  th a t  a  sa le -deed  
(E x h ib it 1) ex ecn ted  by h im  in  fav o u r of h is deceased d a u g h te r , 
th e  w ife of th e  first defendan t, w as a nom inal tran sac tio n  an d  
in o p era tiv e  a g a in s t h im  a n d  to recover possession of th e  p ro p e r
ties fr-oin the. two d e fen d an ts  in  the su it, the  second d e fe n d a n t 
be ing  th e  first d e fen d an t’s fa th e r . T h e  sa le-deed  was execu ted  
on th e  21bt S(-ptem ber 1906. T h e  vendees, th e  f irs t d e fe n d a n t's  
w ife d ied  on th e  6 th  A pril 1909. T he piu in tiff a lleged  th a t  th e  
first defendan t obtnined possession of th e  land, in  questio n  
a f te r  th e  de«th of his wife. The d e fe n d a n t’s answ er w as 
th a t t t e  rea l vendee was th e  firs t d e fen d an t him self, h is  w ife 
being  a  benam idar fo r him, a n d  th a t  th e  deed  ev idenced  
a  genu ine  sale. T he D is tric t M unsif found th a t  th e  first d e fe n d 
a n t’s deceased w ife wag n o t a  b en am id ar, th a t  no consideration  
passed fo r the sale, th a t th e  considera tion  rec ited , viz., E s. 1,000, 
was m uch less th a n  th e  real va lue  of th e  la n d s  a n d  th a t  i t  w as 
executed, no t w ith  th e  in ten tion  of v e s tin g  ti t le  in th e  vendee
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immediately but to ensure her succession to the land on Ms M o tta ta p p a n  

death and to m ate  it impossible for his first wife^ wbo was Palani 
•«,live  ̂ or for bis dayadix to claim it in preference to the apparent Goundan. 
vendee ^ b o  was bis dangbter by Ms deceasod second wife H e Bbns»>n a n b  

held also th a t Exhibit I I ,  dated the 2nd December 1907^ by ayyab^jJ 
wbicb tbe plaintiff consented to tbe transfer of patta for the 
land in favour of his daughter, was also intended to be a 
nominal transaction, the plaintiff executing it owing to improper 
pressure on the part of the defendants^, and on the assurance of 
bis daughter that it should not liave any legal operation. He 
passed a decree in tbe plaintiff’s favour, Tbe District MunsiFs 
finding- was in accordance with the allegation in paragraph 4 of 
tbe plaint, As the plaintiff had no male progeny and so tbat 
there may be no objections afterwards by tbe first wife and tbe 
dayadis, the plaintiff executed tbis nominal sale-deed mentioning- 
a small price and not for anything else.’’̂  On appeal, tbe .District 
Judge was of opinion tbat ‘'th e  plaintiff intended by tbe pale- 
deed (Exhibit I)  to give his daughter a tiile to the property 
conveyed thereunder after his death, though not in  his life-time, 
and botb the recitals in and the execution of Exhibit I I , registered 
patta  razinamab executed in favour of tbe plaintiff’s daugbtor 
by the plain tiff over a year after tbe execution of Exbibit I, sbow 
tbat tbe  latter deed was partially acted upon.'”

Apparently, the Judge meant by tbe statement that Bxbibit 
I was partially acted upon, that the intention to give tbe 
daughter a title to the property after tbe plaintiff’s deatb was 
confirmed by Exhibit I I . W e do not understand bim to mean 
tbat, on. tbe date of Exhibit II, tbe plaintiff intended to vest the 
land a t once in bis daughter, although bis original object in 
executing Exbibit I  was to enable ber to succeod to the land on 
bis deatb. We shall consider tbe legal result of these findings 
presently. The Judge held tb a t tbe  plaintiff could not be 
permitted to aver tha t an iustrument which, according to its 
tenor, vested the propei’ty in the grantee at once, wr.s in reality, 
intended to vest it only at a future time or after tbe deatb of tbe 
executant. On this view, be dismissed tbe suit.

The proposition of law enunciated by the Judge is, in our 
opinion, correct. The rule that the parties to an instrum ent 
cannot se tup  a contemporaneous parol agreement varying or 
contradicting its terms necessarily involves this W e are unable 
to  accept tbe argument of Mr. S. Srinivasa Ayyangar, the learned
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MoxrAYAPPAN Valdl for the appellant, that it is open to a party  to show th a t 
Pâ aki an instrument was intended to have legal operation not accord- 

Q o v n d a n .  ijjg its tenor (which, he interprets to mean in the manner its
B e n s o n  a n d  terms -would operate) hut in a different manner. The contention 
Ayta^^J. clearly opposed to the terms of the  section. Mr. Srinivasa 

Ay y an gar argues that proviso (1) to th.e section 92 of the 
Indian Evidence Act would cover Kis contention. H e says that 
an agreement tha t an instrument should operate in a way 
different from what its terms import is a fact which would 
entitle the party alleging the agreement to a decree or order 
relating to the instrument similar to  fraud, intimidation, etc., 
which, according to the section, may be alleged as a ground for 
invalidating the document or entitling the party  to a decree or 
order relating thereto. The argum ent is obviously unsound. 
The facts which may be proved, according to the proviso, must 
be such as to show, either tha t the legal requisites for a valid 
agreement did not exist in the case at all, or that one of the' 
parties did not give his free consent to i t  or th a t the document 
does not express what was really intended to be embodied in it» 
I t  has no application to a case where the instrument represents 
what the parties intended to put down in writing, though it. 
m ight not be in accordance with w hat they intended to do and 
with the legal result th a t they secretly wanted to bring about, 
but which for some reason they did not wish to put in writing. 
The very object of the section is to prevent one of the parties 
from asserting that they intended to do something different from 
what they coniointly and deliberately stated in the instrument. 
In  this case, both the parties stated in the instrument th a t the  
property was to vest in the daughter a t once. The contention 
th a t it was really to ^est not at once but at a future time could 
not be set up or proved. The English Courts of Equity have 
somebimes allowed evidence to be given in some cases tha t a  
document was intended to operate in a manner different from the 
plain and apparent meaning of its language, such as, th a t an 
instrument of sale was intended to have effect only as a m ortgage. 
They allowed proof to be adduced not only of fraud in  the 
bringing about or the engrossment of the instrum ent but in 
enforcing it in a manner which would be in accordance with 
the mode in which both the parties deliberately stated and 
intended to state that it should operate, bu t not in accordance 
with the mode in which they secretly intended that it should
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operate. The Judicial Committee of the Privy Council has MoraAyAPp̂ w 
decided tha t this could not be allowed in India, it  being prohi- paiaki 
bited by section 92 of the;Evidence Act. See Balkishen Das v. G-oundaw. 
Lepge{l)y Achutaramaraju v. 8ubbaraju(2)  ̂ Dattoo v. Bam- benson and 
ehandra{^), Challa Venkata Beddy v. JDevahhdktuni Mruthun- 
jai/adu{4).

W e do not think that Jibun Nissa v. Asgar Ali(5) or 
Chaudhri Kehdi Hasan v. Muhammad Easan{Q), lays down a 
different rule. In  the former case, it was held by the Calcutta 
H igh Court tha t a patta (lease) and a hobala (sale) executed by a 
Muhammadan lady in favour of her nephews were brought about 
by fraud and without proper coneideraDion. The grianteea 
contended with reference to the patta  that even if it was not 
intended to give an immediate leasehold interest by the 
esecutantj she intended by means of the instrument that her 
nephews should, by means thereof, succeed to her property in 
preference to her legal heirs.

W ils o n ,  J., observed (p. 941) : “ Now, in order to give effect to- 
this contention, it must be held that, although under the terms 
of the deed, Mehdi was to have a vested interest from the dates, 
of their execution, in fact he was not to have it till after the 
death of Delrus. There are several objections to this view i
first, it Mould directly contradict the deeds ; secondly, it would 
conflict w ith the case put forward by the defendants themselves 
in their pleadings and evidence.” Their Lordships of the Privy 
Council agreed with the reasons given by W ils o n , J., for the 
conclusion arrived a t by the High Court that no effect could be 
given to the deed in favour of the grantor’s nephews. The ease
ls a clear authority for the position th a t a party cannot be 
permitted to show contrary to the terms of the  instrument th a t 
the estate given under it immediately to the grantee should vesi 
in  him only at a fature time. I t, in no way, helped the argum ent 
alleged on behalf of the appellant. The Privy Council did not 
hold th a t the patta was in fact intended to have effect after the- 
grantor^s death or lay down that, inasmuch as it was nob 
intended to operate till then, the executant could impeach it as 
toid. Their Lordships' judgment proceeded on the ground that
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-Mot’cayai'Pak the executant, proved tha t the patta  was not iutended to have 
auy present operation and th a t the grantees could not be allowed 

G-oundan . tQ prove that it should operate at a future time contrary to its 
J3KNS0N AHD terms. Chaudliri Mehdi Sasan  v. Muhammad Hasan {1) is really 

not in point at all. The Privy Oouiioil merely held that an 
instrnment executed hy a Muhammadan which was sou^^ht to be 
Bet aside could not be given effect to either as a pure gift or as 
a gift coupled with consideration. The grantee failed to prove, 
either delivery of possession, which would be necessary in the 
case of a  pure gift, or actual payment of consi deration, which was 
necessary to support it as a gift coupled with cousideration. 
They also held that lie failed to prove tLat the donor intended to 
divest himself in proesenti of his property. No question.arose as 
to the admissibility of evidence to prove th a t a reversionary in
terest was iutended to be given though their Lordships no d.oubt 
observed that in executing that deed, the plaintiff did not 
intend to give the property to the defendant except subject to a 
reservation of the possession and enjoyment to himself and his 
wife daring their liveSj to which the defendant pledged himself, 
and that the deed was not followed by delivery of possession, bu t 
was a fictitious and benami deed and was invalid and void.^^ 
Eamalinga Mudali v. Ayyadorai Nainar{2) was also referred to 
on behalf of the appellant. I t  has no bearing on the case. All 
that was held there was that it is open to a party  to an instru
ment to prove that it was not intended to have any legal opera
tion a t all unless a certain event happened. The instrument in 
that case had not been delivered to the grantee. There was, 
therefore, no completed juristic act. This is in accordance with 
proviso (3) to section 92 which allows the existence of any oral 
agreement constituting a condition precedent to the attaching of 
any obligation under a contract or grant to be proved. In  
Am.irthathammal v. Perlasami Pillai{S) this case was distin- 
;gaished from the one then before the Court. The facts found 
wore tha t a Hindu widow executed a deed of sale but without 
receiving any consideration for it in  favoav o£ her nephew, and 
got the tenant to attorn to the donee.

T.he plaintiff who was the grantor alleged that the deed was 
■executed only with the object tha t the reversioner should.
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not get the property after her death. The leiirned Chief Jnatice MoiTAYiiPPANr 
took the plaintiff’s case to be that the deed should not operate palake
i£ the nephew predeceased her (an event which happened and Gou^an, 
•which led to the plaintiff’s instituting the suit to have the sale B e s s o n  a w d  

declared invalid), and he held th a t stich an agreement could not 
be set up. M iller, J. was of opinion that the plaintiff could show 

that i t  was agreed between her and the fci’ansferee tliat the 
transfer should Ido revocable or should he suspended or post
poned Until the happening of a given event ” and that the 
lower court should be called upon to give a fiudiag on those 
questions,

Wallis, Miller and Sankaran Nair, JJ., on the appeal 
which was preferred in consequence of the Chief Justice's opinion 
having prevailed, observed that ‘'Hhe question whether there 
was an oral agreement that the sale-deed shou-ld not take effect 
until the plaintiff’s death, and the further question whether such 
an oral agreement could be proved did not arise as no such 
agreement was pleaded and they therefore upheld the grant. I t  
is doubtful if there is any conflict between the propositions of law 
laid down by the learned Chief J ustice and by Miller, -J. There 
can be no doubt th a t a condition that a deed should not continue 
to operate in case a certain event happens, such as the death of 
the grantee before the grantor, could not be proved where the 
gran t gives an unconditional estate. Miller, J. appai’ently 
regarded an agreement entitling a grantor to revoke the instru
ment as a collateral one not inconsistent with the g ra n t; and in 
stating that an agreement could be proved that a grant should 
be suspended or postponed until the happening of a given event, 
the learned Judge, apparently, meant an understanding that the 
instrum ent should have no legal operation at all until the 
happening of an event, and not tha t it should operate a t once, 
bu t that the estate wbich it purports to vest in the grantee at 
once should vest only on the happening of the event. An agree
ment of the latter kind would, in substance, be a variation of the 
terms of the instrument^ hut not one of the former kind. The 
distinction is a real one, though its application may, iu practice, 
be dilEcnlt in some cases. We are clearly of opinion that the 
plaintiff could not be allowed to set aside the document by 
| 3rovin'^" that, though according to the terms of Exhibit I, th.& 
land in question was to pass to the plaintiff’s daughter imme
diately it was really intended to pass to her'only on. his death
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ĵo'rTAYAppAN any more than the defendant could be permitted to claim under 
Palani instruments a right different from that wliicli it purports to
Gotjndan. convey. The difficulty still remains, what is the real substance

'B e n s o n "  A N D  the finding of the District Judge. Does it amount to this, that 
Ayyae^JJ plaintiff intended that, by virtue of the instrument in ques

tion, the property should vest in the grantee on the plaintiff^s 
death ? If so_, he could not be allowed to set it up or prove it. 
Nor could he prove an agreement th a t the grant should operate 
only if his daughter survived him, or th a t it should oease to 
operate if s ie  predeceased him. The Judge apparently accepts 
the plaintiff’s contention that the object of "Exhibit I  was only to 
prevent his senior wife and his dayadis from succeeding to the 
property and th a t i t  waa to have no other efEect. The plaintiff 
was to retain the righ t to dispose of the property; if he chose, 
dnring’his life-time. The grantee could not claim that a vested 
reversion was given to her so as to prevent the plaintiff from 
doing so. At the same time the plaintiff’s object was, not that 
his daughter should be able to claim the property after his 
death (that is not as a legatee) but as a vendee who acquired her 
title on the date of the sale deed. In  substance, the deed was 
intended to furnish false evidence against the plaintiff’s wife and 
dayadis, of the land having vested in the daughter on the date 
of the sale deed. The plaintiff did not intend tha t she should 
take it as a  bequest. There was nothing to prevent him from 
making a will in her favour if that was his intention. An agree
ment that a gift should operate only as a will could not be 
proved.

But the agreement in this case was really not tha t the land 
should vest in the daughter from a fu ture date, that is, on the 
death of the grantor bu t that she should hold it in order to 
prove that she obtained a title operating from the date of its 
execution. In  other words, it was not to operate as a present 
conveyance, but as false evidence, to be used in future, of a 
conveyance operating from the dates borno by it. But as the 
result of such false evidence, the daughter was to derive a 
benefit, as she was to use it for getting hold of the property on 
the plaintiffs death. The result may be shortly put thus. The 
document was not to be a mere sham, the plaintiff’s daughter 
was to take a benefit under it, she was to take the property 
eventually as vesting in her on the date of the sale, but subject 
to the plaintiff having the entire right to enjoy it during his life-
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time and subject also to lier right being defeated at tlie plain- Mottatappaĵ  
option. It was, therefore^ intended to create some rights 

in  favour of the vendee but different from what it  purported to Godndan. 
create. This does not come within the rule tha t an instrument BENaoN anb 
may b© shown not to have been intended to create any rights at 
a,ll but was brought about entirely with the indirect object of 
creating false evidence against third parties^ or within the rule 
that a party  may set up and prove a parol agreement consti
tuting a condition precedent to the attaching of any obligation 
■under it.

The case get up by the plaintiff and found by the Lower 
Appellate Court is, therefore, contrary to the terms of section 92 
of the Evidence Act.“ The result; is that the dooament must be 
allowed to have operation according to its terms.

We dismiss the Second Appeal with costs.
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APPELLATE CIVIL.

Before Mr, Justice Miller and Mr, Justice Sadasiva Ayyar,

BBI SRI SRI GAJAPATI KRISHNA CHANDRA DEO GARU,
P roprietor  of N andtgam estate, bein g  a  minor u n d e r  C oubt March

OP W aeds by  h is  next  p r ie n d  the  c o l l e c t o r  11 and 12.

O F  G -A N JA M  ( P l a in tiff) ,  A ppella n t ,

V.

P .  SRINIVASA CHARLU (d ie d ) , L e g a l  R e p r e s b n ta t iy e  o f  t h e  

l a t e  D iw a n  B a h a d u r  P. AN AN DA CHARLU, c .i .e . ,  and  
TWO o th b  ks ( D e f e n d a n t s — L e g a l  R e p r e s e n t a t iv e  

a n d  h i s  L e g a l  R b p e b s e n ta t iv e s ) ,  R e sp o n d e n ts . *

‘{Indian) Contract Aoi (IX of 1872), see. 10, applicability of, regardless of English
decisions.

Plaintiff’s father made a gift of a  village to tlie defendant, t ie  condition 
Ijeing “ w0 (the plaintiff’s father) Bbould get the village Btib-divided in your 
( d o n e s ’s )  uame, you shotild pay to tko Government the peshkasli fixed tkexe- 
upon according to the gaid sahdivision.”

HeZci that the defendant was bound to pay hie portion of fhe peshkash. 
only from the tims of the snbdivision when alone the exact amount due by • 
defendant waa ascertained ; and that plaintiff, who had paid the whole peBhkash.

*  Appeal No. 25 of 1909.


