
APPELLATE CIYIL.

Bo/bre 8ir Charles Arnold Whiter K t., Chief Justice, and 
M'}\ Justice Tyahp.

1913. K , K R IS H N 'A M A O H A U IA R j ( P l a in t if f ), A ppella n t ,
February

17 and 18. v

V . K B IS H N A M A C H A R IA R  (D eitendaht) ,  R tlspondent,*

Bind'": Law—Minor—Will—Incapacity to maJce—Gonfract, incapacity to make— 
Majority, ago of, for maldnq a -will—Indian Majority Act (IX  of 1875), sec. S, 
effect of— Onus of frovituj majority, on propounder of a will—Onit,s of proof, 
imm.aterial, •i.ohere whole evidence recorded— Indian Evidence Act ( I  of 
1872), sec. 32 (5)-anfZ (0)-—Eeciial in a father's will as to son’s age, admis- 
siliilily of—Indian Evidence Act ( I  of 1872), ss. S5 and 82— Register of 
iirths and deaths admissibility of^'Under—Indian ISvidence Act (7 o / 1872), 
sec. 145—Document, intended to contradict nuitness, not put to ivitneiss, 
ivadmissihilit'i) of—Ho7-oscope, 'when adtnissihle.

A  HinclTi minor ttiough not governed by tbe Hindu Wills Act or the Indian 
Succession Act cannob inake a will and tlio a«̂ 'e of majorii;y Tor tlie purposes of 
making a will defcermined by fclio Indian Majoi'ifcy Act.

SU'hlai/i/a v. Kondayya. (1906) 10 135, Belieram BuUeya v. Somanchi
Seeiharaniayya (1011) 2 M. W.IST., 383, Bhijgiralhi Bai v. Vishiuanath (1905)7 Bom 
L.E,, Bai Gulab v. ThaUrelal (W IS) S6 Bom., 622 and Hardware
Lai V.  Gomi (1011) 33 AH., 525, tollowod.

Per Tyabji, .1, (0..T. Ohiter)—Wlien the defence of minority of the testator is 
raised to invalidate a will, the omis is on the party  getting up the will to show 
that the testa to r was of full aj^e 'vvheri he made it and in the m atter of onus, 
minority smd testam entary incapacity stand on tho same footing. Smee v. Smee 
(1879) S P.D.j 84 and B’hamratM Eai v. Vish'wanath (1905)7 Bom. L.R., 72, 
followed.

A horoseopo which is not spoken to either by ita ■writer or by one who 
had special means of knowledge as to its oorreotness is inadmissible ins 
evidence.

Per W h itr, C.J.—The question, on whom the onna of proof lies is not of 
much importance when the whole evidence has been recorded.

Ghaudhrij Moharnmad Meluli Khan v, 8’ri Mandir Das (1912) 17
O.W.N., 41) (P.O.), -I'ollowed.

A recital in a testator’s i‘atljei'’s will nvontioning the ago of the testatoi? is 
admissible to prove tho ago of the testator under section 32, claasee (5) and (6) 
of the Mvidenee Act and illustration (i) to th a t sectioii.

Orienial Gover'H'menl Secn,rity Life Asstirance Gompany, Li'>niied, v, Narasitnha 
Qhari (1902) I>L,R., 25 Mtid., 183 a t  ji. 207, Ram Qhandra Dutf, v. Joges-war 
Ba'rain Deo (189;:!) I.Tj.R., 20 Calo,, 75S, Dcheram Bnlleyya r. Bonianchi Seetha- 
raniayya (1141) 2 M„W.N., 383 and Siibrama7iiau C'heUir. Dorais'inija {190-i} 
24M .L.J., 49, followod.
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A register of births and deaths kept nndei’ Sladraa Act I I I  of 1899 is a pablio KRrsnNAMA-
document and a certifn^d copy thereof is admissible under sections 35 and S3 of ohariae
the  Evidence Act.. „

K e is h n a m a ~
A document by which it is intended to contradict a witness will not be chaeiab.

admissible in evidence under section 145, Evidence Act, unless i t  is put to tlie 
■witness or unless it  is otherwise admissible under the Act.

Per curiam : Under the Hindu common law a minor cannot make any dis
position of property during his life-iime, e.g., a g i f t ; and conRequently hecam iot 
make any disposition of his property to take effact after his death.

Appeal in  forma pauperis against the decree of D, G. Waller, 
tlie acting’ District} Judge of Oliiaglepul; in Testamentary 
Original Suit No. 37 of 1909.

The necessary facts are given in tlie District Jadge’s Judg
ment, which is as follows :—

This is a suit under the Probate and Letters of Adminis- 
*Hration Act of 1881, Plaintiff sues as the father and guardian 
'̂^of the widow of one V. K rishnam achari; the latter died 
towards the end of April 1909, leaving a will (Exhibit A) in 
favour of his minor widow.

''^Defendant contends th a t the will is not genuine and that 
Krishnamachari was a minor at the time of his death.

“ The following issues were fram ed:—
(1) W as the deceased a major or a minor at the time 

of his death ?
(2) If  he was a miaor^ can the will in question be 

adm itted to probate, assuming it to be genuine ?
(3) Is  the will in question genuine ?
(4) To what relief, if any, is plaintiff entitled ?

“ Ism e  (1).—I  have no doubt that Krishnamachari was a 
“ minor at the time of his death. On plaintiff’s side there ia a 

certain amount of oral evidence that K,rishnamachari was a 
“  major. A horoscope (Exhibit C) is also produced to show th a t 

he was born in December 1889. I t  is however a worthless piece 
“ of evidence. There is plenty of documentary evidence to the  
“ opposite effect. Exhibit I  is a will in favour of the deceased hy 

his adoptive father, dated 4th November 1906. In  it  the  
deceased is described as 13. The explanation offered is that his 
age was understated in order to prolong his minority. His 
conduct not being satisfactory. The reply to this ia that 

“ Exhibit I contained a proviso that rendered such a precatatiori 
unnecessary. By that proviso the deceased was to bp kept iti a 

' 12-a
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Keishnama- “ state of tutelage for 10 years after attaining Ms tnajorit^. To 
cHABiAR « meet this, it is explained tha t the age was understated owing

Kuibhnama.- to legal advice that the above proviso was not sustainable in 
oHABiAE. Jaw. This explanation is, I  think, an afterthought. Again in

* Exhibit I I  a school admission register of 2nd October 1905 
the  deceased was described as 13 years old. I t  is argued that it 
is the practice, in this country, for school boys to understate 
their ages. Even if suoli a practice exist, it  cannot be re cog- 

“ nized or relied on.
Again, in  Exhibit I I I  (Extract from the death register of 

“ 1909 in Sriperumbudur) the age of the deceased at his death 
is given as 16. There can be no manner of doubt th a t this 

“ information was furnished by one of plaintiff’s own witnesses 
“  (Plaintiff’s witness No. 9),

There can, I  think, be no doubt that deceased was only 
about 16 when he died. I  therefore find issue (1) against 

“ plaiutilf.
As to issue (2).—No reported decision on this point has 

been quoted. Two unreported decisions, one from M adras and 
one from Bombay Suhhayya v. Kondayya{l) and Bhagirathi 

“  JBai V. yishwanath{2) have been, cited. They are to the effect 
“  th a t a minor cannot make a will, follow ing these decisions, I  

would answer the second issue in the negative.
“ I t  is unnecessary to decide whether the will is a genuine 

“ one. In  view of the finding on the first two issues, the suit 
“ must be dismissed with costs.^"'

PlaintiS  preferred this appeal.
T. B. Bamachandra Ayyar and T. R . Krishnasioami Ayyar 

for the appellant.
8 , Srinivasa, Ayyangar for the respondent.

White, C.J. W hite, C.J.—In this case I  propose to deal first with the 
question of law. Can a Hindu minor make a will ?

I t  was practically conceded by Mr. Ramachandra Ayyar that 
under the Hindu Common Law a minor cannot make any disposi
tion of property during his life-time. There can, I  think, be no 
question tha t that is so. I t  has been so laid down in various 
authorities. I  need only refer to the passage in Colebrooke’s 
Digest of Hindu Law to which Mr. Srinivasa Ayyangar called 
our attention this morning. T itle I I ,  Chapter 4, section 23, and
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Jifarada, Title I , Chapter 2, section 39. If the law is tliat a Krishnama- 
Hiudu minor cannot make a valid during liis lifetime it is 
difficult to see on wliat principle it can be said that lie can make Keisekama-
a Valid disposition of property wliicli is only to take effect after ----
Me death. The argument of Mr. Raraachandraier or at any rate 
the a r g ament which he advanced yesterday—as I  understood Mm, 
was this : The Hindu W ills Act and the Succession Act both 
enact that a H indu minor cannot make a w ill; the question of 
the capacity of the man who made the will before us is not 
governed by either the Hindu Wills Act or the Succession Act; 
there is therefore no express prohibition and it follows that he 
can make a will. I t  seems to me it is only necessary to state 
that proposition in order to show absurdity hut its unsoundness.
Not only is there no aubhority in support of the view that a 
H indu minor can make a will, but all the eases are the other way.
I  do not propose to discuss them but I  would refer to Subhayya 
V. Kondayyail), Deheram B ulhya r. Somanchi Seetharamayya (2),
Bhagirathi Bai v. Viahwanat}i{?>), Bai Gulab v. Thakorelal{4f), 
and Hardwari Lai v. Gomi{b). These are all the authorities 
which hold tha t a Hindu minor cannot make a will. My finding 
with regard to the question of law is that a H indu minor 
cannot make a will.

Then as to the facts ; and before dealing with them it is 
necessary to determine, when would the minority of the man 
who purported to make this will have terminated ? In  my 
opinion the Indian Majority Act o£ 1875 applies to this case.
There is a saving clause in section 2 of the Act dealing wdth 
capacity and in that saving clause it is provided that Nothing 
in  the Act shall affect the capacity of any person to act in certain 
matters (namely) marriage, dower, divorce and adoption.”
The question of the capacity of a person to make a will is not 
included in the saving clause. That means— so it seems to me, 
as a m atter of construction,—that when a question arises as to 
the  capacity of a person to make a wil] on the ground of minor
ity  the question as regards the age at which minority ceases is 
governed by the Indian Majority Act. The point arose in two 
reported cases and this was the view there taken. See Bai Gulah

(1) (1906) 16 135. (2) (19H) 2 M.W.N., 383.
(3) (1905) V Bom. L.H,, 73. (4) (19X2) 36 Eom., 622.

(5) (1911) 33 All., 525.
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K e i s h n a m a - V. ThakorelaI{l) and BaidwaH  Lai v. Gomi{^). I  tliink tliis

Kbishnama- W q iiad considerable discussion with reference to tlie
CHARI Alti" ___ ' question SiS to on wliom tlio burden of proof la,y on tlie party

W h i t e ,  O.J. propounding’ the will Or on the party opposing it. Now, if it 
was necessary for me to express a final opinion in the matter^ I  
should certainly be inclined (lO hold ihat, when the defence of 
minority is rais^ed, the onus is on the party setting- up the will 
to  show th a t the person who made the will was of full age when 
he made it. Speaking for rnyself, 1 cannot see why the rule 
which applies in tlie case of alleg-ed testamentary incapacity by 

reason of mental deficiency should not apply where the defence 
alleged is testam entary incapacity by reasoji of not being of an 
age at which the law recognizes the power uf a man to dispose 
of his property at his death. W ith i-egardto the question of 
onus, where the will is impugned on the ground of testament- 
a,ry incapacity^ I tl. ink the law is clear. In  Tristram andCoote^a 
Probate Practice on page 407, the learned authors say “ where 
the defence of incapacity has been pleaded^, the burden of proof 
rests upon those who set of the will,’-’ and the authority cited, 
Smee v. &’7nec(3) supports the proposition there laid down. 
The same view was taken in A meer Ali and WoodeoI'jtb̂ s 
Evidence Act, page 5t54, and by S i r  L a w e e n c b  J e n k i n s ,  J . ,  in 
Bhagirathi Bai v. Vii^hivanatli{A) although it does not appear 
that tjiere had been a full discussion on the question. See too 
Williams on Executors, 10th edition^ page 12, under the heading 

Persons incapable from want of discretion.-’̂  In  Williams on 
Executors the incapacity from want of discretion, that is the 
mental deficiency, is placed on the same footing as incapacity 
on the ground of minority. Further in the Indian Succession 
Act we find that sound mind and not a minor are bracketed 
together. So in view of what I have said, if it is necessary to 
decide this matter, I  should be strongly inclined to hold that 
once the defence of minority is set up, it is for the party pro
pounding the will to prove that the alleged testator was a man 
o£ full age. W ith regard to the cases which Mr. Ramachandrier 
cited; I  think they were all cases of contract and in the case of 
contract of course if fche plea of infancy is set up it is for the
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party wlio sets up tbe plea to prove ife. The question capacity Khi.̂hxama-
iŝ  as it seems to me, a wholly different matter. However, as I  v.
have said, I  do not think I  need express a final opinion as to
this because, where we have the whole of the evidence, it is not ■—

 ̂ Whitk G J
a m atter of much importance on whom the onus lies. In this
connection I  would refer to a recent decisioQ of the Privy 
Council in Chaudhry Mohammad Mehdi Hasan Khan v. S ri  
MantH^' Das{l).

[Then his Lordship dealt with the question whether the 
testator was a major when he executed the will and in dis-> 
cussiug the evidence thereon observed as follows] :—

The plaintiff produced a document, which he savs is the 
horoscope of the deceased. That is spoken to by his 9th w it
ness. An objection was taken to the evidence of this witness 
with reference to the horoscope thafc the witness was not the 
.writer and that he had no personal knowledge of its correctness 
« . The man who made the horoscope is not called and
apparently all that the witness says with reference to the 
horoscope is that the deceased man^s natural father gave the 
horoscope to the deceased man^s adoptive father and by some 
Cleans or other which are not stated it  got into the possession of 
the witness,

[After rejecting the horoscope and the oral evidence of the 9th 
witness thereon on the grounds of the objection above stated his 
Lordship went on as follows] :—

We have Exhibit I, which is relied on by the defendant^ and 
tha t is a will which was executed by one Appalacliari^ the adopt
ive father of the deceased, on November 4thj 1906 . . .
Now in the will of 1906 the boy is described as 13  ̂ '̂ *'my adopt
ed son_, aged about 13.̂  ̂ * . . W ith  regard to the question
of the admissibility of this document for the purpose of showing 
the age of the boy when he purported to make a will, I  think 
it is admissible under section 32 of the Evidence Act,
Mr. Ramachandrier called our attention to Nil Monee Ghowdhry 
V. Zifheerunissa Khanum{2]. In  that case it was held that an 
incidental recital in a will was not evidence of age. That case 
was wholly different. In  this case it is not an incidental Btate- 
ment contained in a recital,, but the words are used for the
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Xrkh3n'ama- purpose of describing tlie adopted son of the testator, who 
cHARiAB the testator^s will was to bo the sole beneficiary. I  think

Keiphnama- the statement is admissible nndei' section 32, clauses 5 and 6, of
.— . ' the Bvidenco Act and under illustration(Z) to that section, as the

Whitr, C.J. support of this view, I  may refer to Oriental Govern
ment Securitij Life Assurance Company^ Limited, v. Narasimha 
Ghari(l)j Earn Ghandra Diitt v. Jogeswar Narain J)eo(2), Dehe~ 
ram Bulleya v. Somanchi Seetiiaramayya(3) and Suhramanian 
Glietty V, JDoTaisin(ja{A^ the authorities to which Mr. Srinivasien- 
gar called our attention this morning. . . .

The third document on which the defence relies is Exhibit I I I  
which is a certified copy of the death certificate of the 
deceased. The Register is a public document kept under the 
provisious of the Madras Act I I I  of 1899 and the certified copy 
is the evidence—see sections 35 and 82 of the Act, lu  the 
certified copy the age of the deceased at the time of his death is 
given as 16 and the party who gave the information is stated to 
be plaintifPs 9th witness. . ® .

. . . But for some raason or other it is difficult to know
why, he (defendant’s valdl) refrained from putting  this 
certified copy of the death certificate of the deceased to the 
witness and from asking him in  so many words, if he did not 
give the information to the village munsif which the entry 
purports to show th a t this witness gave. The document 
is not admissible in evidence under section 145, as it 
was never put to the witness'. B ut it seems to me, as a certified 
copy of a public document it is evidence that when the boy died 
he was stated to be only 16. , . .

So taking the evidence as a whole—although it may possibly 
leave room for doubt—my view is tha t it has been shown that the 
deceased was nob a major when he made the will which has been 
propounded. This being the conclusion at which I  have'arrived^
I  hold as a matter of law, that the will is ineffective. I think 
the Judge was righ t and that the appeal must be dismissed with 
costs.

The appellant will pay the Court fees due to G-overnment ' 
which he would have paid if he had not been allowed to appeal 
as a pauper.
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Tyabji, J .—The autliorities on pure Hindu law unaffected K b is h k a m a -  

”by the legislative enactments of Britisli India lay down that if a 
Hindu boy or one who possesses no independence transacts
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any things it is declared an invalid transaction by persons 
acquainted with the law —Narada, I . 39 (Sacred Books of the Jv

East; volume XXXIII, page 52).
Similarly in Oolehrook’s Hindu Law Books (3rd Edn., 1864,

Madras, volume I, page 453) Book I I ,  chapter IT , section I I , 
art. 53, it is stated from ‘ Narada ^ W h a t  has been given by 
men agitated with fear, anger, lust or the ^ain  o / an incurable- 
diseasOj or as a bribe or in jest, or by mistake, or through any 
fraudulent practice, must be considered as ungiven.”

So must anything given by a minor, an idiot, a slave of 
other person not his own master^, a diseased man, one insane or 
intoxicated, or in consideration of work unperformed/’ See also- 
ibid, Book I, chapter Y ,  187 (volume I, page 201 of the same- 
edition), where it is laid, down on the authority of Catyayana’— 
that— On the death of a father his debt shall in no case be paid by 
his sons incapable from non-age of conducting their own affairs, 
but at their full age of fifteen years they shall pay it in 
proportion to their shares ; otherwise they shall dwell hereafter in. 
a region of horror/^

As a consequence of this rule of Hindu law, viz., that, until 
a Hindu attains full age, he shall be incompetent to perform^ 
juristic acts, i t  has been held that in British India a Hindu 
cannot make a will unless he has attained majority under the 
Indian Majority Act, section 3 : Bai Gulah v. Tliakorelal{V),.
Deheram Biilleyya v. Somanchi Seetharamayya{2), Bai Gulah v. 
Thaliorelal {1), Sardwari Lai v. (7omi(3) and Suhbayya v, 
Kondayya{4i).

The reasoning on which the decisions laying down this pro
position of law have generally proceeded is that for making a 
gift the attainm ent of majority as defined in the Indian Majority 
A-ct is necessary, and that the Hindu law of wills is an extension 
of the law of gifts, and that, consequently, a Hindu who is not 
competent to make a g ift is not competent to make a will. Hence- 
in the case of a H indu the age o f . competence to make a will 
must be the same as the age of competence to make a gift.

(1) (1912) 14 Bom. L.R., 748. (2) (1911) 2 M.W.H., 383.
(3) (1911) 33 All., 525, (4) (1906) 16 M.Ii.J., ISS.



K m s h n a m a - It has been argaed before us however, tba,t though the Hindu
CHAjiiAii ]iave originally been an extension, of the law of

K b is h n a m a - Q-iffs, the a ‘>e of competence in reo’ard to the two m atters mie’h t
CHARIAB.  ̂ ,

----  yet become diiterontiated, inasmuch as, even it we accept that
TvABjr, J. -tiie i;;ivv of j^ifts has in Britisli India been altered by the

operation of the leg’isbitive enactments referiing thereto^ still the 
Hindu law of snccesBion (of which the law of wills forma part) is 
specifically required to be enforced in British India, and there is 
nothing* in fche legislative enactments referring to the law of 
wills which alters the original Hindu law in that respect—• 
assnining of course that we are dealing with a case such as the 
present^ to which the Hindu W ills Act does not apply. Hence 
it is argued that the age of testam entary conipetf3nce under Hindu 
law as applicable in British India must be determined irre
spectively of all legislative enactments and purely, in aceurdance 
with the rales of Hindu law. In support of this argument, the 
Indian Majority Act, the Indian Contract Act, section 11, the 
Transfer ot‘ Property Act, section 7, the Indian Trusts Act, sec
tion 10; and similar provisions in fche Indian Succession Act and
the Hindu Wills Act have been referred to, and it has been 
pointed oat to usi that there is an absence of any specific legisla
tive provision fixing the age at which testam entary competence 
is attained by a Hindu (Avhose will is not governed by the Hindu 
Wills Act) and that there is no section laying down that testa
mentary capacity is in such a case to be subject to the provisions 
of section 3 of the Indian Majority Act. I t  has been further 
contended th a t the provisions of the Indian Majority Act cannot 
affect any branch of the substantive law, but that the true effect 
of the Indian Majority Act is merely to explain how the other 
legislative enactments of British India must be interpreted—in 
other words, that the Indian Majority Act must be taken merely 
as providing a definition of the words of ‘'majority^ and 
 ̂m inority/ The argument was founded on the following consi- 
derations ;—Section 3 of the Indian Majority Act, which has the 
appearance of being the operative section of the Act (section 2 
being rather in the nature of a saving clause)^ does no more than 
state that a person shall be deemed to have attained majority at 
18 or 21 years; again there is an absence of any express legisla
tive provision to the effect that the attainm ent of majority is 
necessary for competence to perform all juristic acts (except such
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Tyae.tIj J.

juristic acts as refer to matters specified in.section 2 of tlie Indian K e is h n a m a -
n r  • ■ A 1 • C H A B I A SMajority ActJ^ and at tlie same time we bave the iact tliat the «.
legislature has deemed it necessary to enact fcbe sections which lay ^ chTeue^̂ ' 
down til at in regard to transactions such as contracts and fcrusfcs; 
attainm ent of majority is necessary for giving them validity.

I t  seems to me  ̂ however, that in passing the Indian Majority 
Act it could not have been the intention of the legislature merely 
to provide definitions of the terms  ̂majority ’ and ‘ minority/
Had that been the case, section 2 of the said Act would not 
have provided that nothing contained in the said enactment shall 
affect the  ̂capacity of any person to a c t’ in the matters therein 
referred to. That such a provision was considered necessary 
clearly indicates that the enactment was intended to affect the 
capacity to act in regard to all other matters notwithstanding 
th a t the Act contains no affirmative provision to the effect that 
in all m atters not saved by section 2, a person shall be deemed 
to h.ive the capacity to act only when he attains majority under 
section 3. Again, had the Act merely provided definitions of 
terms, section 11 of the Indian Contract Act would not have been 
affected by tho?e definitions unless there had been some statutory 
provision that majority for the purposes of the transactions 
governed by the Indian Oontraot Act shall be determined in 
accordance with the Indian Majority Act, and this is not done 
either by any amendment of the Indian Contract Act (the Majority 
Act having been passed after the Indian Contract Act) or by any 
provision contained in the General Clanses Act. On the Indian 
Majority Act being enacted, it was evidently assumed that “ the 
law to which he (viz., the person contracting) is subject referred 
to in the Indian Contract Act, section 11, became the law as laid 
down in the Indian Majority Act. Now it has never been ques
tioned that on the passing of the Indian Majority Act, Bection
11 of the Indian Oontract Act became subject to the latter Act, 
and it seems to me to be clear that if this was so the Indian 
Majority Act must be taken equally to have altered the H indu 
law of the age of capacity to act in all matters except in those 
m atters which are specifically excepted in section 2 of the Indian 
Majority Act. If this is so, then it follows that even where the 
Hindu Wills Act does not apply, i t  is necessary for a H indu to 
attain majority under the Indian Majority Act, section Sj 
before he can validly make a will.
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^  I  should have Lad little to add to what has been said by the
K r is h n a m a - , .

OHABUB learned Chief Justice as regards the facts of this particular case^ 
K b is h n a m a - I  more doubt aboni the effect of the docuuients on

oHARiAR, -which the respondent relies. Considering the manner in which 
Tyabji, j. Exhibit I I I  was produced before the Court, the late stage at 

which it was produced, arid that it was not pnt to the plaintiff^s 
ninth witness although his cross examination was evidently based 
entirely on JExhibit I I I ,  and bearing in mind that the document^ 
as it comes before us, has the appearance of being tampered 
withj it seems to me that Exhibit I I I  ought to have very little 
weight as a piece of evidence.

In  my view of th is case, however, this circumstance ought 
not to affect our decision because I  th ink th a t it is for the appli
cant in Probate proceedings to prove tha.t the testator was 
competent to make the will which is propounded, and it seems 
to me to be clear, th a t before a person can be considered to be 
competent to make a will, it must be shown that he is under no 
disability from iinsounduess of mind, but also (if and in so far 
as proof of the fact is necessary under the circumstances of the 
case) tha t he is under no disability from minority. There is a 
dictum of Sir Lawrence jEisfKiNa in Bhagirathi Bai v. Viskwa- 
natli{l) which would have been of great assistance to us in coming 
to the same conclusion, had it not been expressed in a case 
where the question of minority was not directly concerned 
and had it not appeared that learned Judge had neither cited 
to him nor considered any authority on this particular point, 
which has the appearance of being referred to incidentally. 
But even with this qualification^ it shows that Sir Lawebnob 
JiNKiNs considered the attainm ent of the age of m ajonty 
to  be on the same footing for the purposes of proving the 
will, as possession of a sound mind. Various text-books entitled 
to considerable weight, on the subject of Probate Practice in 
England have been cited to us and they also proceed on the basis 
that minority is considered in England in the same light as 
unsoundness of mind for the purpose of deciding whether the 
testator was competent to make a valid will. Thus, in Tristam 
and Coote on Probate Practice, 14th edition, at pages 407 and 
408, it is laid down that if the defence of incapacity has been.
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pleaded, then the bui’den of proof rests upon tliose who set up Eeibhnama- 
tibe w ill; and a reference is later on made by the same authors to 
the "Wills Act in England, which permits the plea of minority to ^chT»wb^' 
be raised in order to establish, want of capacity in the testator.
Ibid., page 435. Now these passages show that in the opinion of 
the learned authors, though as a general rule the propounder of 
a will is not required or espeeted to give positive evidence of tlia 
testator having attained majority, yet it is in the power of those 
who contest the validity of a will to challenge the propounder 
thereof to prove in all strictness every ingredient making up 
competence to make a will including the fact that the testator 
had attained majority. The authority cited by the learned 
authors as the basis of this proposition [ Snieo v. Ŝ'TOee(l)] seems 
to me to support it, and I  think that the proposition is 
grounded on principles which are applicable under the law in 
British India, no less than in England. See also W illiams 
on Executors, lOfch edition, volume I, pages 8, etc., page 12 
and the Encyclopsedia of the Laws of England, volame X I, 
page 8, and compare as regards the burden of proof in suoh a 
case, Woomesh Chunder Biswas v. Masmohini Dassi{2,), Oriental 
Government Security Life Assurance Company, Lim ited  v. ISara- 
simha Cliarii^), and Gliaudhry Mohammad Mehdi Hasan Khan v,
S r i Mandir Das(4). Looked at from this stand-point, I  oannofc 
hold that the will in question has been proved or that probate of 
the will ought to be granted to the applicant. I  therefore agree 
that this Appeal should be dismissed with costs.
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