
requ isite  is clispensed w itli, in  cases w here a su it is  traHsferrecl RijAu
from one Court to anotlier and ^vliere there h  a change of Judge
in th e  try in g  Ooiirc owing to cleafclî  transfer or o ther cause : see
order 18, rule 4, Civil Proceclare Code. "We do not think th a t Bao.
th e  circumfstance th a t  th e  A ppella te  C onrt ia  th e  pi-evioas su it
held that the Miinsif who recorded the evidence had no fiirlsdic- Sr'.̂ ruftv

Avvae, JJ>
tion to try  the suit is mafiei'ial. That does not affdot the validitj 
of th e  consent ol the parties wliicli is the reason for the ‘admis
sion of evidence not recorthsd ia fclje salt. I t  is luinocessary to 
express an opinion on the question whether in cases farLino' untier 
section 33 of the Evidence Act, evidence recijrclsd hy a Goiirfc 
can be regarded as not given in a pidioial proeeedin^ii' on tl)e 
m ere g ro u n d  th a t  the decree of the Court was suhsequently set 
aside fo r defec t of jm'isdiction, over th e  causes although In  the 
matter pf Barni Beddi{l), is aa authority against the Jidudssion 
of such evidence in sab sequen t proceedings betweeH the parties.
W e hold that the Subordinate dudg-e wms justified in acting' on 
the evidence recorded in the previous suit^ set aside the order 
of the District Judge, and remand the appeal for fresh disposfd 
according to law. The costs of this appeal will abide the 
i’esult.
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APPELLx^TE CIVIL.

Bf^fvre Mr. JiistUe Bensoyi mid Mr. Justice 8ii,ndara Ayijar.

A TO H A PA EA JU  (D e fb n d a im t) , A p p e lla te r  w  :both gab . e s , , 1013,
Feljruary 18.

‘KAJAH V E L U G O T I, G O V IRD A  K R IS H F A T A C H E N D R U -  
LAVARU', R espondent.’̂’

Madras ^$taies Land Act (J of 1008), ss. S (7), 153 anl 157 —Frovii>o to 
section 153, ejfectof—‘ Old wasie\ tenant oS~Ejeatment jrom, grounds o f

The combmed effect of section 153 of i'ie  Madi’as Esiates Laud Act (I oi' 
19C8) eveis as aB^ended by section 8 of Madras A-Cfc IV of 1909, aud of fieclion lo ?

(1) (1881) I.L.U., g Mad., 48.
* Second Appeals Kos. 158 ĉ ad. 174 o£ 193.2,



A.TCHAPAEA..T0 of the Estat.os Land Aot ifs (iliat, a ryot of old w aste ciinnot bo ojected on the
ground, of expiry of a term  of loiise oon^ainevl in a coni,rtt,c(; entered into before 

K a.tah Y.  Q. , . • ,
Kbishwata
cHENDRTiLA- ĝ QQND Appbals affain.st the decrees of E. A. Coleridge, tlie

VARiU. * ■ ■

Acting District Judge of Kistna, at Masiilipatain in Appeals 
Nos, 50“! and 502 of 1909 respectively preferred against the 
decrees of 0 . S. Anantaeama Ayyae (tlie Deputy Collector of 
Ellore) in Summary Suits Nos. 97 and 98 of 1909.

The plaintiff; a landholder, brought this suit under section 
153 of thoM ’adras Estates Land Act as amended by section 8 of 
Act IV  of 1909 to eject a non-occupancy tenant on the expiry of 
his one year’s lease. The lower Appellate Court holding th a t 
the land was old waste as per section 3 of clause (7) of the 
Act Hgreed with the first Court in granting a decree for eject
ment under section 153 of the Act.

Defendantj the tenant, preferred these Second Appeals.
V. Bamadoss for the appellant.
K. S, Krishnaswami Ayya-ngar for 8. Suho'cihwMnya Ayyar 

for the respondent.
BiENsoii AND J udgment.—The first point argued in this Second Appeal is
Â«YAuf JJ» supposing the defendant is a ryot of old waste  ̂as defined

in section 3 of the Madras Estates Land Aot, the landholder has 
no riglit to eject him, as none of the grounds mentioned in 
section 157 of the Act, which relates to the ejectment of snch a 
ryot, has been alleged to exist by the plaintiff. Seolion 157 
enacts th a t such a ryot cannot be ejected except on the gronnds 
mentioned in section 153 (and certain other grounds which are 
immaterial for the present case) which refers to the ejectment 
of non-occupancy ryots generally. F ive grounds for ejectment 
were mentioned in section 153 as it originally stood. A proviso 
was added to the section by section 8 of Madras Aot IV  of 1909 
in these terms “ nothing iu this section shall affect the liability of 
a non-occupancy ryot to bo ejectod on the ground of expiry of 
the terra of a lease granted before the passing of this Aot.” The 
effect of the proviso was of coarse to eatifcle a landholder to 
eject a non-occupancy ryot on the ground of the expiry of a 
lease granted before the passing of the Aot. Tho ground of the. 
ejectment in such a case is the expiry of the lease. Section 153 
does not make the expiry of the lease a ground of ejectment but 
leaves it to have the effect \yhioh it would have but for
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pi’ovisioa in tbe first part of the section tliafctlie ryot sliall not be ATcuAPiaAJc
liable to ejeofcment except oa tlie grounds enumerated in tlie q.
section. I t leaves the contract of tenancy whicli gives tlie land- K r i s h k a y a .

Iiolder the right to eject to have tlie operation which it would vabxi.
ordinarily have. Section 157 espressly deprives a  contract
entitling the landholder to eiect a rvot of old waste of its Spndaea

A y y a e  J J
ordinary legal effect. I t  also provides that the only valid 
grounds for the ejectment of snch a ryot are those mentioned in  
section 153 as grounds for ejecting a nou-occnpancy ryot. The 
expiry of a lease made before the Act came into force is not one 
of the grounds given by section 153 for ejectment. The result 
is that a ryot of old 'waste cannot be ejected on the grounds of 
a  contract entered into before the Act oame into force. The 
plaintiffs suit must therefore fail if the defendant be a ryot of 
old waste. If the land be Icamatam, the suit could not be 
maintained in the Revenue Court. In  either view therefore this 
suit must fail. W e leave the question whether the land is 
hamatam or not undecided. We reverse the decrees of the 
Lower Oourts and dismiss the suits with costs throughout on the 
grounds mentioned above.
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