
YENCiTARAJu of th© two is logicaily prior to the other. This is in our opinion 
EAMiNAMMA. entirely unsound view. See Krishna Behari Roy v. J3‘i'nje« 
Bbn'b^and Ghowdran&e{l), Venlmyya v. Nara8mnmn{2) and JBayyan

SuNDABA Naidib V, Suryan arayaiia(3), m r  Sundara Atyae, J. W e may
•A.Y1TAR J«J

also observe that it would often be impossible to apply the 
rule of logical priority. We do not consider it necessary to 
refer to oertain decisions of the other High Courts which are 
contended to be in the respondent's favour. We reverse the 
Lower Appellate Court’s order and rem and the appeal for fresh 
disposal. The Subordinate Jurlge ma,y, if he thinks fit, call for 
fresh findings on any of the other questions in the case or direct 
any evidence to be admitted which was wrongly rejected by the 
District Munsif. The costs of this appeal should be provided for 
in the revised decree.
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APPELLATE CIVIL.

Before Mr. Justice Benson and Mr. Justice Sundara 
Ayyar.

1913. S R I  R A J A H  P .R A K A S A R A Y A N 'IM  G A R U ^ aw d  tw o  o m m m  

(LkGAL RbPRESWNTATIVES OS' THE P l a i e t i f f ) ,  ApPELIjANTS,

■ Y .  p .  V E N K A T A  R A O  (S e c o n d  D e f e n d a n t ) ,  Rbspondisint.'*

E vidence— E vidence taken by a Court w ithou t ju r isd ic tio n — EJfect of co n m ii to  
trea t i t  as evidence, i f  relevant.

Consent or want of objection to the reception of evidence wLich is irrelevant 
oannot make the evidence relevant, but consent or want of objecCion to the 
wrong manner in which relevant evidence should be brought on record of the 
suit disentitles parties from objecting to such evidence in a couTt of appeal.

M iller V. D as  (1897) I.L.R., 19 All., 76 at p .  92 (P.O,), followed.
The fact th a t it was evidence taken previouEily by a OoTirt vtrhioh was held to 

have had no j-ariBdiofcion to  try  the case and tjike the evidenoe and th a t it  was 
consented to be treated as evidence does not aifect the validity of the consent,

(1) (1875) 2 I.A., 283. (2) (1888) I.L.R., 11 Mad., 204.
(3) (1912) 23 548 at p. 564.

* Appeal A gainst Order ITo. 158 of 1912,



Q u ae re .— ‘W h e t l i e r  i n  a  c a s e  f a l l i n g  u n d e r  s e c t i o n  B 3  o f  t h e  E v i d e n c e  A c t ,  R a J 4. h

e v i d e n c e  r e c o r d e d  b y  a  CoT),i-t c a n  b e  r e g a r d e d  a s  n o t  g i v e n  i n  a  j u d i c i a l  p r o c e e d ” P b a k a r a h a -  

. n g  o n  t h e  m e r e  g r o u n d  t h a t  i h e  d e c r e e  o f  t h e  C o u r fc  w a s  s u b s e q u e n t l y  s e t  

, a s i d e  f o r  d e f e c t  o f  j u r i s d i c t i o n  ? V e k s a t a

A ppeal against the order of Diwaii Baliaclor M. 0 . Parthasaeathi 
Ay YANG AR, tlie District, Judge of Godavari at Rajabmundry, in 
Appeal No. 162 of 1909 preferred against the decree of 
Y. SuBRAHMANYAM P antulUj tlie Subordinate Judge of Ooeanada 
in Original Suit No. 50 of 1907.

The facts of the case are fully given in the judgment.
P. Narayanamurti and P. Somasundaram for the appellants.
V. Kamesttm for the respondent.
The judgment of the Court was delivered by
SuNDAEA A y y a e , J .— This is an appeal ngaiiist the order of the B e n s o n  a n d  

D istrict Court of Eajahmundry reversing a decree of the Iyyab^JJ. 
Subordinate Judge of Cocanada and remanding the suit for fresh 
trial. The Subordinate Judge had disposed of the suit on the 
merits bu t solely on evidence recorded by the District Mansif^s 
Court of Peddapur. The suit was first instituted and tried in 
the latter Court, but its decree was reversed on appeal on the 
ground that the pecuniary value of the suit was beyond the 
jurisdiction of a Munsif’s Court and the plaint -was returned for 
presentation to the proper Court. The plaint was subsequently 
represented in the Subordinate Court. The parties presented 
a statemeiit at the trial of the suit consenting to the evidence 
reooi’ded at fche former trial by the Peddapur Munsif’s Court 
being treated as evidence in the suit and dispensing with any 
further evidence. The D istrict Judge held that notwithstand
ing the consent of the parties the Subordinate Court’s procedare 
in acting on the evidence recorded in  the Peddapur Court was 
illegal. . He was of opinion that^ as all the evidence in the case 
was illegally admitted, the suit had virtually not been tried on 
the merits and must therefore be remanded for fresh trial. The 
contention of the appellants in this appeal is that the evidence 
in question was not illegally admitted by the Subordinate Judge, 
and tha t the order of remand cannot therefore be upheld. I t  is 
argued that as there was no objection raised on the admission of 
the evidence on the ground of irrelevaucy [as to which seeV 
Miller V. Madho Da8{l)'], and as the objection raised in  the
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(1) (1897) I.L.-R,, 19 All., ?6 afc p, 92 (P.O.),



Sei Ea.taii Oolirti of Appeal related purely to the manner in wlncla relevant 
evicienoe should be Ijronglit on the rucorcl of the suit, the coii“ 

V b n k a  a hoth parties disentitled the respondent to any objection
Bao. to it in the A]'Ji3e]late Court. The District Judge while apparently 

Bgnŝ ano 0  ̂ opinion th a t irregularities in the vnode of taking evidence 
Aŷ r'J J  cured by the consent of parfcieSj considered tliat this

principle should not !i,pply t('> the present oase  ̂ as the Mimsif of 
PeddapnTj who recorded the evidence; had no jurisdiction to try 
the suit, and the procQodings before him were pronounced to 
be Goram. non jiidice. On appeal wo are of opinion th a t the 
distinction drawn by bini is not well-founded. In Maharajah 
Jagtdendur Banwaree v. Din Dyal ChatteTje6[l), and Lahshman 
V .  Amrit{2), statements made by witnesses in a former suit 
were held to bo adtnissible with the consent of parties. In  8yed 
Mahomed v. Bomdah Khanum{B), deposition not taken before 
the Judge who completed the trial were admitted though there 
was then no legislative provision allowing' this to be done—see 
also Naranhhai Vrijthuliandas v. JSaroshaoihar GhmidrosJian- 
Jcar{4), iiiid Jadu Bai r , Kanizah IIusain{^). In  SreenafJi .Roy 
r. Goluck Omnder 8ein[6), evidence given in a suit to which the 
person consenting was not a party and had then, no opportunity 
to test by cross-exaniination, was held to be rightly admitted. 
In  Bamaya v. Devappa(7), it was held that consent made 
evidences which might be recorded illegally or without jurisdic
tion by the try ing  Judge a t the disputed locality, admissible. 
’The ratio dec/idendi in all these cases was this. The facts admit
ted in evidence being themselves relevant, provisions of law 
intended to test the credibility of witnesses or to enable the 
trying Judge to make the teat himself are not of such an import
an t character that parties cannot waive the benelit of those 
provisionB. They are not rules of public policy which the parties 
cannot waive—see 13 American Cyclopaedia of Law and Proce
dure, page 1014. An Appellabo Court is called upon to decido 
facts on evidence not taken before itself. The legislature has 
recognized several exceptions to the rule requiring the oral 
evidence in a case to be taken before the trying Judge. This

(1) (1864) 1 W Ji. (O.R.), 309 a t p. 310. (2) (1900) I.L ,R .,24 Bom,, 5»1,
(3) (1870) 13 W,Ii.,184. (4) (1867) 4. 98.-
(5) (188S)LL.R., BAIL, 576(F.B.). (6) (1871) 15 W.B,, 34S.

(7) (1900) I.L .E., 30 Bom., 109,
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requ isite  is clispensed w itli, in  cases w here a su it is  traHsferrecl RijAu
from one Court to anotlier and ^vliere there h  a change of Judge
in th e  try in g  Ooiirc owing to cleafclî  transfer or o ther cause : see
order 18, rule 4, Civil Proceclare Code. "We do not think th a t Bao.
th e  circumfstance th a t  th e  A ppella te  C onrt ia  th e  pi-evioas su it
held that the Miinsif who recorded the evidence had no fiirlsdic- Sr'.̂ ruftv

Avvae, JJ>
tion to try  the suit is mafiei'ial. That does not affdot the validitj 
of th e  consent ol the parties wliicli is the reason for the ‘admis
sion of evidence not recorthsd ia fclje salt. I t  is luinocessary to 
express an opinion on the question whether in cases farLino' untier 
section 33 of the Evidence Act, evidence recijrclsd hy a Goiirfc 
can be regarded as not given in a pidioial proeeedin^ii' on tl)e 
m ere g ro u n d  th a t  the decree of the Court was suhsequently set 
aside fo r defec t of jm'isdiction, over th e  causes although In  the 
matter pf Barni Beddi{l), is aa authority against the Jidudssion 
of such evidence in sab sequen t proceedings betweeH the parties.
W e hold that the Subordinate dudg-e wms justified in acting' on 
the evidence recorded in the previous suit^ set aside the order 
of the District Judge, and remand the appeal for fresh disposfd 
according to law. The costs of this appeal will abide the 
i’esult.
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<.i;aa>r.itacaTsacnarKmaaaaffaeggT»gs ^ ^

APPELLx^TE CIVIL.

Bf^fvre Mr. JiistUe Bensoyi mid Mr. Justice 8ii,ndara Ayijar.

A TO H A PA EA JU  (D e fb n d a im t) , A p p e lla te r  w  :both gab . e s , , 1013,
Feljruary 18.

‘KAJAH V E L U G O T I, G O V IRD A  K R IS H F A T A C H E N D R U -  
LAVARU', R espondent.’̂’

Madras ^$taies Land Act (J of 1008), ss. S (7), 153 anl 157 —Frovii>o to 
section 153, ejfectof—‘ Old wasie\ tenant oS~Ejeatment jrom, grounds o f

The combmed effect of section 153 of i'ie  Madi’as Esiates Laud Act (I oi' 
19C8) eveis as aB^ended by section 8 of Madras A-Cfc IV of 1909, aud of fieclion lo ?

(1) (1881) I.L.U., g Mad., 48.
* Second Appeals Kos. 158 ĉ ad. 174 o£ 193.2,


