
RBj.E,A.rA6.o- District Minisifs finding i:n tlie affirmative is amply supported
eTidewee set ont in liis judgment including the evidence

of IJefcnce Witiieay JS"o. 2, the delendant/s own l'o,na,Mcan. We
'̂pandiajiak, acocpt his finding' on the question. In the result we reverse tho

----  decree of the District Judffe nnd restore that of the District
B e n s o n  a n d  , 7

SuNDARA Munsil witli costs here and. lu the Lower Appellate Court.
Atyar, .tj.
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A P P E L L A T E  O IV IL ,

Before, Mr. Justice Benson and Mr, Justice Sundara Ayya,r»

1913. M,. VJi^NOATAEAJU (Plaintij.’p), A ppellant,
February IB.
“■ “

M. liAMANAMMA (F[ii,st DjiiifBNDANT), E 1.GSPONDENT,*

LIoh Judicata—Otvil. Frocadiira Qade {Act V of 1008), h s c . 11—Judgvient or findings
on tv'o isfDU'n, one of 'Which alone nHi.a .‘nifficioni— Both findings, rea judicata.

W h e r e  a  ju d g t i ie n - t  i s  b a s e d  o n  t h e  IL ud iu” 'fi o n  t w o  i s s u e s ,  t h e  f i n d i n g s  o n  b o t h  

t h e  i s s u e s  ivill. oppra,f-.o a s  rea judicata, thuO)_;h t h e  f i n d i n g  o n  o n l y  o n e  w o u ld  

b e  s a f i i c io n t  t o  s u s t i i u i  t h e  j u d g u i e n t .

Krishna Behari Ron v. Brojpitioari Ghovxlranse (1875) 2 I.A., 283 and Ven~ 
Icayya v, Warasainma (1888) I.L.Il., 11 Mad., 201, followed,

Api’Eal agaiiivSt the order of A. IU ghunatha Bag Pantulu, the 
Subordinate Judge of Oocanadn-j in Appeal No. 100 of 1911, 
pieferred against the decree of K. Appaji Kao, the District 
Munaif ol Peddapui'; in Original Suit No. 411 of 1909.

The plaiiitiff'^s suit is for tlio rooovery of two items of prop- 
erty, and the material issues framed were whether the two 
sale-deeds for these lands and for a third item in the name of 
the first defendant's father and tho first defendaiit respecfcively 
were taken benami for his (the plaintiff’s) benefit. These issues 
were decided in a former suit (between the parties) instituted 
by the present defendant against tho plaintiff for the recovery 
of the third item included in the gale-deeds. Tho decision in 
the previous suit in favour o£ tho present plaintiff proceeded 
both on the ground that the plaintiff was the real, beneficial 
owner of all the three items included in the sale-deeds and 
on the ground that he had acquired a title by prescription.

* Appeal Against Order No. 08 of 1912.



Iri this suit also tlie plaintiff asserted his two titles, viz.j TExcATASAjtr
that he was the real owner and that he was in adverse^ '*’■

H a j u k a m m a ,
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possession. The first defendant pleaded that the properties 
belonged to her and that the plaintiff did not enjoy tlie properties 
adrersely to her. An issue was raised, viz., whether these pJeas of 
the first defendant were not res judicata. The DistrictM unsif 
holding that they were res judicata allowed the suit as prayed for 
without allowing any evidence to he adduced on the two pleas 
abovementioued. On appeal tlie Subordinate Judge reversed 
tlie decree and remanded the suit for disposal according' to law 
holding that the question of title was not res jiulimto. for two 
reasons— (a) that it was not material in. the previous case to have 
decided the question of title to the properties as there w’as a find­
ing on the other issue, viz.^ th.at the plaintiff in the present suit 
who was in the former suit defendant was in adverse possession 
of the property then in dispute and (6) tliat the finding on the 
question of adverse possession in the previous suit was the first 
in logical sequence.

The plaintiff thereupon preferred this appeal.
P, Narayanamurti for the appellant.
P . Nagahiishanam for the respondent.
Judgment.—The Subordinate Judge’s view on the question B e n s o n  a n d  

oi res jiidicata cannot be supported. The plaintiff’s suit is for a.yyar, JJ. 
the recovery of two items of property and iJie material issues 
framed are whether the two sale-deeds for these lands and for a 
third item in the name of the first defendant's father and the first 
defendant respectively were taken forIiisbenefi.t. These
iissues were decided in a former suit between the parties institnted 
by the present defendant against the plaintiff for the recovery 
of the third item included in the sale-deeds. The deoisiou in the 
previous suit proceeded both, on the ground tliat the plaintiff was 
the real beneficial owner of all the three items included in the 
sale-deeds and on the ground that he had acquired a title by 
prescription. The same title was asserted by both the parties in 
the previous suit to all the three items and the issue was 
decided in the present plaintiff^ s favour. The Subordinate Judge 
holds tha t where a judgment is based on the findings of a Court 
on two issues, one of which, would be sufficient to  sustain tbe 
judgment^ the finding on one only of tlie two issues can be Tea 
judicata  and tliat that one is to be settled by finding out which



YENCiTARAJu of th© two is logicaily prior to the other. This is in our opinion 
EAMiNAMMA. entirely unsound view. See Krishna Behari Roy v. J3‘i'nje« 
Bbn'b^and Ghowdran&e{l), Venlmyya v. Nara8mnmn{2) and JBayyan

SuNDABA Naidib V, Suryan arayaiia(3), m r  Sundara Atyae, J. W e may
•A.Y1TAR J«J

also observe that it would often be impossible to apply the 
rule of logical priority. We do not consider it necessary to 
refer to oertain decisions of the other High Courts which are 
contended to be in the respondent's favour. We reverse the 
Lower Appellate Court’s order and rem and the appeal for fresh 
disposal. The Subordinate Jurlge ma,y, if he thinks fit, call for 
fresh findings on any of the other questions in the case or direct 
any evidence to be admitted which was wrongly rejected by the 
District Munsif. The costs of this appeal should be provided for 
in the revised decree.

ieO THE IKBIAN LAW REPORTS, [VOL. XXXVIII.

APPELLATE CIVIL.

Before Mr. Justice Benson and Mr. Justice Sundara 
Ayyar.

1913. S R I  R A J A H  P .R A K A S A R A Y A N 'IM  G A R U ^ aw d  tw o  o m m m  

(LkGAL RbPRESWNTATIVES OS' THE P l a i e t i f f ) ,  ApPELIjANTS,

■ Y .  p .  V E N K A T A  R A O  (S e c o n d  D e f e n d a n t ) ,  Rbspondisint.'*

E vidence— E vidence taken by a Court w ithou t ju r isd ic tio n — EJfect of co n m ii to  
trea t i t  as evidence, i f  relevant.

Consent or want of objection to the reception of evidence wLich is irrelevant 
oannot make the evidence relevant, but consent or want of objecCion to the 
wrong manner in which relevant evidence should be brought on record of the 
suit disentitles parties from objecting to such evidence in a couTt of appeal.

M iller V. D as  (1897) I.L.R., 19 All., 76 at p .  92 (P.O,), followed.
The fact th a t it was evidence taken previouEily by a OoTirt vtrhioh was held to 

have had no j-ariBdiofcion to  try  the case and tjike the evidenoe and th a t it  was 
consented to be treated as evidence does not aifect the validity of the consent,

(1) (1875) 2 I.A., 283. (2) (1888) I.L.R., 11 Mad., 204.
(3) (1912) 23 548 at p. 564.

* Appeal A gainst Order ITo. 158 of 1912,


